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PREFACE. 



FOR the original manuicript of the following Treatife by 
lord chief juftice Hale, on the jurifdidion of the houfc 
of lords or parliament, the editor is indebted to the very 
ebliging comnnunication of a moft refpedable gentleman {a) ; 
who is the prefent pofleffor of the chief juftice's paternal feat 
and eftate at Addcrley, in Gloucefterfliire ; and whofe lady n6t 
only is defcended from, but is fole heir at law to, the chief 
juftice. Nor is this the fingle favour, which has been conferred 
upon the editor by this gentleman : for through his indulgence 
the editor has long been in the pofTefiion and ufe, of two other 
original manufcripts by lord chief juftice Hale having relation 
to the fame fubjeS, and of his lordfliip's original manufcript 
colleiStions concerning the rights and prerogatives of the king 
of England. What alfo greatly enhances the obligation of the 
editor in thefe refpeds is, that, befides gratuitoufly permitting 
the publication of the following Treatife, the fame liberal fpirit 
has authorized the editor to publifh fuch of the original manu-> 

la) John Blagden Hale, efquire, late high iherifFfor the county of Glouceften 

h fcripts 
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fcripts before mentioned, as a very learned judge, with whom 
the editor has the honour of being acquainted^ flull concur iij 
thinking not unfit for the public eye. Having been thus con- 
ditionally furniflied with one part of lord Hale's unpublifhed 
law-writings, and being the unqualified pofleflbr of other parts, 
the editor fometimes indulges himfelf in a hope, that he may 
finally be able to prefent the public with a complete edition of 
lord Hale's learned and impartial colleftion on th6 law of 
England ; except his common jplace book, which, under his 
laft will, is the property of the Society of Lincoln's Inn; 
and alfo except fuch very unfiniflied pieces as cannot be pub- 
lijQied confiftently, either with juftice to his fame, or wit|l, 
propriety towards the public. 

It is a long time fince this Treatife was printed. Some prc-» 
face was certainly proper; and it was the wifh of the editor 
to vn'ite one, as fuitable to the importance of the Treatiie as 
his fi^eble powers would allow. But hitherto he has been pre-* 
vented from performing this taik, fometimes hy profeifional 
tvocations, fometimes by the prefifure of domeftic cares and 
anxieties, fometimes by broken or languid fpirits, and not un- 
frequently by diftrufl of himfelf. At length, however, he 
feels fuch an avcr£enefe to further poftponing a publication of 
the Treatife, and fuch other reafbns occur againfl all further 
poflponemcnt, that he can no longer avoid attempting a jM-e- 
fece of fome kind. Accordingly he will now make an effort 
to introduce his readers to the following Treatife, and to the 
progrefs of that judicature which is its chief fubjed: ; not in-^ 
deed under the expeftation of acquitting himfelf in any manner 
adequate to fo high,^ complicated, and delicate a topic, as the 
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right to the fupreme jurifdiftion of the kingdom ; but yet with 
a hope, that even his humble endeavours may throw fome light 
and be of fome fmall ufe ; and with a reliance, that he fliall 
experience a fhare of that lenity of criticifm, which liberal 
minds rarely deny to thofe, who, confcious of great inferiority 
and imperfeftion, folicit indulgence. 

Lord Hale's Treatife, now published, having immediate 
relation to the controverfy heretofore exifting between the lords 
and commons, about the judicature of parliament, more efpe- 
cially on petitions to the lords^ it may be ufeful, in the firft 
place, to attempt fome account of the origin and progrefs of that 
controverfy. — In the next place it will naturally occur to 
explain to the readers, how far the writings of lord Hale, par- 
ticularly the Treatife now publifhed, apply to that fubjedl ; 
what fliare he took in the controverfy ; what is the general 
tendency of his opinions ; and how far thofe opinions have, or 
have not, prevailed ; and alfo how far any point of his dodrinp 
ilill remains to be decided upon. 



Before entering upcm an account of the controverfy, between 
the two houfes of the Englifh parliament, about judicature, 
it may be fit to explain the limits, within which the editor^ 
for the moft part, «id as hx as the complex nature of that con- 
troverfy will permit, means to confine himfelf. 

There are various kinds of judicature exercifable in parlia- 
^ment*— Tfec lords have a judicature for their privileges ; and 
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fince the union have had a judicature for controverted ele^Kons 
of the fixteen peers for Scotland. — The commons have a judi- 
cature for the privileges of their houfe, and alfo for determuv 
ing matters relative to the eledioa of their members, — These 
is a judicature for impeachment : and under it^ on the one 
hand, the conunons, as the great reprefentative inqueft of th« 
nation, firft find the crime, and afterwards, adting as profe- 
cutors,t endeavour to feipport. their finding before the lords ; 
\vfcilft„ on the other hand, the lords execcife the function both 
of judge and jury, in trial of the caufe and in deciding upon it.— 
Further, there is a. jiidicature for the trials of peers,, by the 
lords, in and out of parliament. — There is alfo a kind of judi- 
cature exercifed by the lords in parliament, over claims of 
peerage and offices of honour,, imder references firom the 
crown. • 

But the narrative, the editor means to ofier, is not with a 
particular view to thcfe feveral kinds of judicature; for his 
objeft is chiefly applicable and refbiifted ta the controverjfy 
between the two houfes of parliament, — ^about the exercife of an 
^r/^/>w/ jurifdidioa. by the lords in civil caufes, — about the ex- 
ercife of an appellant ]\ir\£6i&Aon by the lords in caufes oi equity ^ 
on a petition to themfelves, and not as upon a writ of error, but 
without commiffion or delegation of any kind from the crown,*^ 
about the claim to extend fuch original and appellant jurifdic- 
tion to all caufes, whether temporal or ecclefiailical,. maritime 
or military, which the lords fhall pleafe to undertake,— about 
the claim to a jurifdiftion thus vaft and comprehenfive, under 
the fuppofition of a primitive and inherent right in the lords, 
attached to their order by the law and conftitution of the 

kingdom,— 
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j jdom,— and about the exercilc of fuch original and appel- 
I » jurifdiftion by the lords fingly, as being in themfelves, 
j hout any participation either of the king or the houfe of 



I anons> the fupreme and dernier refort. 

i 

i 

I iucH is the nature of the controverfy, to which lord Hale's 
flowing Treatife chiefly applies, and of which therefore it is 
j N intended to give a general account • 

• % 

This great controverfy, about original and appellant judi- 
cature in parliament, did not regularly begin till fomc few 
years after tlie reftoration. But feveral things, which connedV. 
with and may illuftrate the fubjedl, and fome of which were 
not wholly unmixed witli controverfy, occurred previoufly^ 
and in refpe(5t of them it may be convenient to go back as 
-far as the accefiion of James the Firft to the crown of Eng- 
land, and in fbme degree to look back even to a ftill earlier 
time.. 

For about a century and a half before the acceflion of 
James, there appears to have been littld or no judicial bufi- 
nefs tranfafted in parliament, either on original caufes or in 
the way of appeal. The printed rolls of parliament begin 
with the fixth of Edward the Firft. t'rom thence to the end of 
the reign of the fourth Henry, thofe rolls record a great variety 
of judicial matters, civil as well as criminal. In the more 
early part of that period, there is a regular entry of placita 
farliamentaria ; and fb great is the quantity of matter, that 
Mr. Ryley's printed book of pleadings in parliament, from 
an antient manufcript book of colleftions in the Tower,, 
makes a large: vDlume*^ though he finifhcs with the fourteenth 

of 
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of Edward the Second ; the coUeftions in his appendix, fome 
part of which is of a later date, being mifcellaneous matter 
of another kind. Throughout the fame period, the rolls of 
parliament, befides having occafionally fuch pleadings, arc 
lull of petitions and writs of error and of other proceedings 
of a judicial nature. But after the reign of Henry the Fourth, ' 
though the old form of the king*s appointing receivers and 
tryers or auditors of petitions at the beginning of every parlia- 
ment,which is traceable as far back as the thirty-third of Edward 
the Firjft (^), and is ftill fcrupuloufly adhered to, was continued, 
and fo ever gave the opportunity of calling the judicature of 
parliament into aftion^ yet, in point of faft, the exercife of 
jurifdiition in parliament over caufes, feems to have gradu- 
ally fallen into much difufc^ In the following Treatife it is 
obfervable, that lord Hale, in his chapter {c) on the inftances 
of writs and petitions of error, from the beginning of Edward 
the Third till the firft of Henry the Seventh, concludes with 
a petition of error in the tenth of Henry the Sixth ; which 
^t firft ftruck the editor as a want of finifli to the chapter, 
and caufed a note (d) hinting as much ; but which he now 
inclines to impute, if not to a total want, yet at leaft to a 
paucity, of fubfequent cafes, or to an extreme difficulty of 
tracing them. It is obfervable alfo, that the report of the 
lords committees in 1791 on a late and memorable impeach- 
ment, though fo very laborious an inveftigation wrs made 
*upon the occafien, fcarce fupplies any matter concerning the 
Judicature of parliament between the accefllon of Menry the 

(*) Rot. Pari. 33. E. 1. No. i. 

(c) Chap. XXX. 

Ij) Seetfaefi0teatd)eendofC£ap.XXlL 
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Fifth and that of James the Firft (e) ; the only criminal caufcs, 
in parliament mentioned in that long interval, being the lady 
Abergavenny's cafe in the lo. and ii. Hen. 6. and the 
duke of Suffolk's cafe on impeachment by the commons in 
the tv^enty-eighth of the fame reign ; and the only civil cau- 
fes being Gunwardby's cafe in i. Hen. 5. Catermain's in 
the fifth of the fame reign, an order made by the lords 25- 
Feb. 23. Eliz. for a /cire facias on a writ of error in a 
cafe not named, and a reference by the lords to the judges 
on a writ of error between Akerode and Walley in 27. Eliz. 
with a fubfequerit order for abating the writ in confeqnencc 
of their report {/)* Nor do the journals of the two houfcs 
fupply anything further of confequence towards filling up 
this great chafm. In the journals of the lords, the only other 
matter confifts, of a memorandum in the twenty-feventh of 
Elizabeth as to the bringing in of the rect>rd by the chief 
juftice of the king's bench, concerning a writ of error accord^ 
ing to A bill preferred to the queen and Jigned with her hand 
for the fame {jg) \ of affignment of errors andreverfal of judg- 
ment of the lords per consilium justiciariorum in the 
lame cafe ; and of the bringing in, by the chief juftice of the 
king's bench in the thirty-firft of Elizabeth, of another writ of 
error, with the bill of the queen indorfed and the record in 
which the error was fuppofed(^). In the journals of the 

(/) See page 91 and 92 of the Report of the Lords Committees on the State 
of the Impeachment againft Mr. Haftings. 

{ /} Joiun. Dom. Proc. 15. Feb. and 1 1. Mar. 27. Eliz. and fee S. C. in Df . 

375- 

{g) Journ. Dom. Proc. 4. & 8. Mar. 27* Eliz. 

(jh) Journ* Dom. Proc. oi^Mar. 31 Eliz. 

coaunons^ 
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commons there is not anything in the leaft applicible, Wc 
muftnot, however, abfolutely conclude, that there was not 
any other cxercilc of judicature in parliament between the 
third of Henry the Fifth and the reign of James the Firft 
than what thus appears ; for there is great reafon to believe 
both the cxiftiug rolls of parliament and the early journals 
of both houfes very incomplete ; and it is not improbable, 
but that Flourdew's cafe of error hi parliament, which is ia 
the Year-book of i- Hen. 7. fol. 19. b. Gf 20. and which lord 
Hale (/) conjectures to be the very fame cafe as that in Raftall's 
entries title '* Writ of Error in Parliament," may be one 
inflance of the imperfeftion. All, therefore, which perhaps 
can be pioperly aflerted is, that from the third of Henry the 
Fifth to the acceffion of James the Firft, there appears to 
have been little exercife of judicature in parliament civilly 
or indeed criminally ; unlefs the cruel precedents of adts of 
attainder without hearing the accufed, and the indulgent pre- 
cedents of a6ts of reftitution withcfut aflignment of errc^-s, of 
both of which the number is great, are fit to be confidered 
as judicial records. 

Even after the acceilion of James the Firft there is for 
many years a dearth of judicial proceedings in parliament; 
the firft fixteen s>x fcventccn years of his reign, in which 
time two parliaments, one of feven years and the other of 
ofte year, were holden, not furniftiing any caufes civil or 
criminal ; except cafes of privilege i and except that there is. 
A reported cafe (i) of the eleventh and twelfth of James, in 

(1) See page 130 of the following Treadfe, , 

(i) Heydon v. Godfole and odiers, in 2. Bulftr. 159, and. other books, 

which 
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which a writ of error in parliament appears to have been 
fued out on a judgment of the king's bench, though there is 
not any mention of its being brought to a hearing. 

But James's third parliament, which met in January 
1620-1, and continued till February 1621-2, was much occu- 
pied with the exercife of criminal judicature; and fome 
things occurred material, in the confideration of the appel- 
lant jurifdiftion. The king had, in June 1614, diflblved his 
fccond parliament in great paflion : and immediately afterwards 
had imprilbned fome of the mofta(Ctive, members of the com- 
mons, fpr their parliamentary conduct (/). One of the chief 

c reafons' 



(I) This b/A IS metniQned'iii Wilion's-Life aad Beigi> of Jasats tlae Firft. Btit 
it is doubted, in. the PajdiaaieaUrfr. Uiflory^ (See Voli v^, p. yy$;) However 
it is-concelv^ that tha:e is not aii;^fuficient reafonrfbr tfacdoabt. The h&, 
is rekted widx great particularity ift a cutiommMtdCcnpt^mtitkilJUrFimlicur^ 
hy that eminent judge Sir Jamesc Whicekxcke, vrhm was Mtstrof tharfianoas Sir 
Bulftrode Whitslocke, and was member of the honfe of commons in James's third 
padiameQt^ andw^ftbimfelf fummoned to the: council boari for ht» zeal agai&ft 
impoTitioiis at the ports without the. conCbnt of pasMament. Thiscurieus onau- 
fcripl noiwbtledngs.to tbv judgo^s dcfceitdant lieutenant^olonel Whttdoeke, and 
through his hvow and that of his brother^-kw Matthew Lewis^ efq« the prg^ 
bat under feeretaiy at. waff, the writen of^ this piaiao» haj» been long iip- 
dulged with theufe of iu. Thongib tbe^book was proMMLy intended for me- 
morials of hhnielf and. familTv yot the: writer often extends beyond that line, and 
iotooduees anecdotes and £1^ verjr iifasftrattye cf' the hiftory of James the Firft 
and of the chara£lers of die ftatefinenand great Jawy«ars in thaa reign. The 
diflblutioa of king Jmiesh feurtli* paehwsent is: thus deforibed in- this valuable 
#naQuibripjU 

*^Ok Tuefday thet ytb of June 1644. thv piariiameAt wa» diflbfaredy.in that 
'^mawer dull all good; peoj^f weceycffy ferry for: ie. I think; it not. At 

.to 
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reafoiis o£ the diflblution fccms to have been, that the com- 
mons were very flow in granting fupplics, but very eager ta 
inveftigate and redrcfs grievances, particularly the grievance o£ 

impofitions. 

^ to play the part of a hiftoriographer about it; but t pray God we never fee- 
•* the like. On Wednefday following, in the morning, myfelf, Mr. Thomas 
^ Crew, and.otberS) that were affigned by the houfe of commons to be agents in^ 
^ the conference defired by the conunons with the lords concerning impofitions^ 
^ wer^. called to the council.table at Whitehall, where having every one deli« 
^ vered. what part he. was afSgned unto^^we were all. commanded to burn the 
*^ notes, arguments, and colIe£bions, we had made for the preparing ourfelves^ 
« to the conference. I brought mine to the clerk of the council Mr. Cotting^ 
*^ ham, the fame afternoon, being twenty-four fides in folio .written widi my owa 
^ hand, and faw tbem burnt*. 

«* The parts were thus affignedi — ^ir Henry Mountagu, recorder of* 
^ London and the king's ferjeant, was appointed to (hew the caufes, why 
^ we defired . this conference. This fhould have, been by itfelf; and the- 
^ conference at anodier time after.— <Sir Francis Bacon was to have made the 
^ introduftion to the bufmefs, and fo fet the ftate of the queftion. — Sir Edwstrd- 
«< Sandys was to fhew, that the king's impofing, . without afTent of Parlra-^ 
*^ ment, was contrary to the natural frame and conftitution of the policy of the ' 
^•kingdom, as that it was a right ofcmajefty and fovereign power, which the 
5< kings of England could not exerctie but in parliament ; as that of law-mak— 
«* ing> naturalizing^ ultima provocation and the like- — ^Mr. Thomas Crew was to^ 
^ (hew the realbn and judgment of the common law of the land, that which is 
V inter privatum. et contentiofum^ to be the (ame.-«-I was appointed to ihew die 
** pra<£tice of the ftate in the very .point, .as being the beft evidence to (hew whe-^- 
^ ther it were a fovereignty, belonging to the king in parliament or o«t of parlia-^ 
<* meni, and to me were affigned the reigns of E. i. E^i^ and- £; 3. the heat of 
«• all tbe bufinefs.--»^he time from 50. E. 3; to 3* and 4< Philip and Mary^ 
*^ during which time there was not an impofition < fet on but by aflent of par« 
•« liament, was affigned to Thomas Wentworth, of Lincoln's Inn, and to John 
« Ho(kins, of the Middle Temple. — The time fi-om 3. and 4. Philip and Mary 
M to this prefent was affigned to Nicholas Hyde, of the Inner Temple. — ^There 
^were appoinled to anfwer objc^oas Mn Jones> Mr.Cbibborn, and' Mr. 

•^Hi&ewcH, 
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^pofitions by the kmg at the ports ; for though at his acccffion . 
•he accepted a parliamentary grant of duties on exported and 

■^Hakewell, of Lincoln's Inn.— Sir Roger Owca was appointed to Ihew, that 
« no foreign ftate<:ould or did fet on as the kings of England did. — Sir Dudley 
^ Diggs was appointed to open the matter of inconvenience to the commoa 
*^ profit of the kingdom. — Sir Samuel Sandys was to conclude the bufinefs* 

« The fame 8th of June, after we had been with the lords, there were <ent to 
** the Tower four parliament men ; Sir Walter Chute, Mr. Chriftopher NctiI 
•« younger fon to Lord Abergavenny, Mr. Wentworth, and Mr. Hofkins. AU 
^* the while the Lords fat, the king was in the clerk of the council's chamber. I 
-^ faw him look through an open place in the hangings, about the bignefs of Ae 
^^ palm of one's hand, all the while the lords were in with us. 

•" We were all fent out of the chamber ; and then Mr. Wentworth and Mr, 
^ Hoflcins were fent for back into the chamber, and after fome Ipeech unto them 
'** by the Lords they were fent to the Tower. 

'^ Sir John Savil knight for Yorkihire and Sir Edwyn Sandys were called be* 
^ fore the lords and difmifTed upon bonds. So was Sir Edward Gyles, of Devon- 
« (hire, and drverfe others, as Sir Roger Owen. TTicrc were diverfc put out of 
^. the commiflion of the peace, as Sir John Savil, Sir Roger Owen, Sir Edward 
^ PhilipS) Mr. Nicholas Hide, and others. 

*« There were committed to the Tower fliortly after the parliament, Sir Charles 
^ Gornwallis and Dr. Sharpe archdeacon of Berks^ for conferences laid to their 
^ charge mth Mr. Hofkins about parliament matters. 

^ Thefe things I would not medle with^ but they happened where I was 
'** an agent. 

^ In September 1614, Sir Edward Philips, matter of die rolls, died of an ague. 
^ He fell fick at Wanftead in Eflex, and came from thence to the rolls, and there 
^ died : he was my very good friend. It is thought that grief he took at the 
-^ king's difylai^e towards him for his Ton's roughnefs in the parliament, haftened 
*^ his death : but I cannot diink diat a man can be fuch a mope.'' 

Q 2 y— %«w\rf^j^ 
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imported goods for his life, by a ftatutc {m) cxprcflly reciting that 
his prcdeceflbrs had time out of mind enjoyed duties of that 
kind under authority of parliament, he had not fcrupled to 
adt as if he was fingly competent to impofe fuch duties ; and 
for more efFeftually rcprefling this evil, the commons, after 
being refufed a conference (n) by the lords on the proceedings 
againft fuch impofitions, were going on rapidly with a bill 
to condemn fo taxing the ports under tlie colour of preroga- 
tive (nn). Having diiTolved his fecond parliament in fo much ill 

humour^ 

(w) Sec I. Jam. c. 33. in vol. ii. of Raftall's Statutes. 

(«) Journ. Dom. Proc. 12 May 1614, there is an abbreviated account ok" the 
neport of the commtttce for arranging a conference with the lords on impontions. 
It is not in fime refpefts fo complete as the ftatement in judge Whitelocke'i 
Liber Familicus^ but is well worth Confulting. The declining of the propofed 
conference appears in Jounu Comm. 26 May ^149 and Journ. Dom. Proc for 
the fame day. It appears, that the lords had previoufly required the opinions of 
die Judges on the legality of impofitions by the king, and that they had defired to 
be excufed from anfwering extrajudicially. Journ. Donu Proc. 23 May 1614. 

(nn) Impofitions by the king at the ports had been feveral times attacked by the 
commons in the reign of James as a grievance. More particularly in 1610, the 
commons, after an invejligation of the public records^ and a folemn hearing of 
arguments, condemned them, and voted a petition of grievances, in which fuch 
impofitions were made the iirft article of complaint > and afterwards, in the 
fame year, the commons had paffed a bill againft themv See Journ* Comm. 
ij[ Apr. and 10 May i.6o6. 1.9 Nov. 1606. 3, 4. 10. 12. and 17. July i6io. 
But no ftatute expreiHy and by name declaring fuch impofitions illegal was palled 
till 1640. See II. State Tri. 29* What great induftry was ufed intfaefearch 
of records during the pendency of the queftioa on impofitions by the king at the 
ports before the commons in 1610 and 1614, ftrikingly appears from a curious 
manufcript volume, which now belongs to the writer of thia^cfiKe, but foi^ 
merly belonged to Sir Nicholas Hyde, who in 1614 was one of the members 
appointed by the coitnmonr to^manage the intended conference with the lords on 

impoiitionS) . 
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humour, James ftrove to carry on his govemmcnt without 
any parliament. Accordingly fix years pafled without the 
legiflature fummoned. But during that interval there accu- 
mulated a great addition to the grievances before complained 
of. More cfpecially it appears that the grievance of mono- 
poly and other oppreflive patents had arifen to a vaft height ; . 
and that grpfs corruption had even found its way into one of 
the great courts of Weftminfter hall. In fuch a fituation of 
things it was not very defirable to the king or his minifters 
to aflemble parliament. But the king's wants could no lon- 
ger be adequately fupplied through the medium either of 
direft illegal taxation by impofitions, or of indirect levies by/ 
benevolences, forced loans, and the various devices of mono- 
poly and other patents of the irregular kind ; and from the 
lof§ of great part of his. hereditary dominions to the king's 
fon-in-law, the eledlor palatine, and from the abfolutc necef- 
fity of adminiftering fome kind of rehef to the affairs of the 
palatinate, there was an immediate urgency for parliamen- 
tary fupplies. Thus preffed by his own necefiities and thofe 
of his fon-in-law, James afiembled his fourth parliament. 
But under fuch circumftances he could not well avoid, in 
fome degree, anticipating the feverities which were likely. 
to be infilled on fome at leaftof thofe deeply concerned in. 

impoTitioiid, but in tirt fecond of Charles Ihe Firft was made chief ^jufticc of the 
king's bench. The chief article in the volume is a colIeAion of records con« 
cerning impofitions, beginning i6. Hen. 3. and ending t. £liz. It probably 
Was a copy of the vferjr cofteflion made for the ufe of the houfe of commons at 
the time of the difcuMon. The volume contains many other valuable coUe£iions 
rf the pariiamentaiy and legal klhd, fome of which are undcrftood to fce in Sir 
Nicholas Hyde's own hand writing. 

tUc. 
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die current cppreflions and corruptions. Accordingly Kis 
opening fpeech to the parliament {o) not only ftatcd the main 
caufe of his wants to be the ill government of fome he had 
trufled {oo), "but hinted at the poffibility of fomething amifs 
even amongft thofe he had chofen to adminifter juflice. 

Thb refult was an immediate inveftigation by the commons : 
and thus the criminal judicature of parliament, fo long dormant^ 
was recalled into adlivity ; as appears more particularly, by the 
feveral proceedings, againft lord chancellor Bacon and fir John 
BeRnet judge of the prerogative court, for judicial corrup- 
tions ; againil Field, bifhop of DlandafF^ for brocage in bribing 
lord Bacon ; and againft iir Giles Mompeflbn, fir Francis 
MichcU, and others, for oppreffions under patents of various 
^efcriptions •; and alfo againft fir Henry Yelverton, formifcon- 
duftindhe office ^f attorney gcncraL 

But upon diefe criminal profecutions, in the third par« 
liament of the firft James, there was nothing of controverly 
about judicature between the two houfes ; for except in 
fir Henry Yelverton's cafe (which fi-om beginning to end was 
a jumble of profecutions ; and having been firft carried on in 
the ftar-chamber and then in the houfe of lords, and there 
beginning fi^r mifdemeanor of office, and after fentcnce for 
other ofifences under colour of privilege, ending in compro- 
^jnifes, thus becomes fo complicated and irregular, as to be aknoft 

Xo) 5. Pari. Hift. 3 it. 

(oq) This feems to have been, in fixme degree, aimed at James's difgraced 
fevourite Carr earl of Somerfet. As to the fucceeding favourite Villiersi marquis 
of Buckingham, he was at this time in high power, and indeed fo continued till 
die cataftrophe of his deacth in the next reign, 

unintelligible) 
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mrihtelligible) the commons accufcd and the lords tried and 
adjudged : and though both houfes afted with the irregularities 
and informalities to be expedted from perfons fo long out of the 
habit of fuch proceedings^ yet neither houfe feemed to be under 
difficulty as to the part whieh belonged to itielf,. where the 
commons proceeded by impeachments.. Therefore little more 
can be thence coUeded for the purpofe of Ae cerstroverfyi 
which at a fubfequent period arofe about original and appel- 
lant Jurifciidion^ than that fuch proceedings had the effedl of 
attracting the attention^ both of the lords and commons, to the 
nature of judicature in parliament ; and that the former, find- 
ing themfelyes confefledly the judges on impeachments by the 
commons, wrcre afterwards more eafily induced to attribute 
the judicature of parliament ta themielves in other cafes. It 
is indeed one thing, on the part of the lords,, to adjudge, where 
the commons are parties as profecutocs and fo call upon the 
lords to be the. judges, and where numerous antient precedents 
of the moft unequivocal kind and the very nature of the 
proceeding concur to give the judgment to the lords ; and 
it is. another thing,, on their part, (6 to adjudge, where the 
commons are not parties or affenters in any way, and where 
the lords become judges by their own z<Et in receiving pe- 
titions of appeal, or othcrwife; from the king's fubjedls, 
without any the leaft participation either of the king or the 
commons, and where perhaps antient precedents may be 
wanting. But ir belongs to the infirmity of human nature to 
love power ; and therefore it is not very wonderful, that fuch a 
difcrimination between jurifdiftion on impeachment, and 
jurifiiiftion.on petitions of appeal or private petitions of any 
kind, fhould not beanxioufly explored by thofe whofe judica- 
ture it tended to limit. 

On^e 
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Onb criminal cafe however, not yet adverted to, did 
occur in this parliament of James,, with circumftances and 
a refult peculiarly calculated to infpire the lords with 
high notions of their judicative power. The outline of 
the cafe is to this efFeft. — Mr. Edward Floyd {p), a Ro- 
man catholic barrifter,. and a prifoner in the Fleet, had 
uttered fomc indecent and fpiteful expreffions againft king 
James's only fui*viving daughter and her hufhand the eledkor 
paktine, both of whom had taken refuge in England and 
were extremely populw* The commons^ in. the rage of zeal 
for proteftantifint haftiJy took comifance of the matter^ though 
clearly not a cafe of privilege ; and, as their cuftom is, ex- 
amined, witnefles without oath> and having heard Floyd in 
his defence, iibntenced hiox to a. veryi harih and infamous 
puniihment (^) • At thisaiTumption of criminal juriItii<5tion by 
the commons,, in a oife clearly foreign to their privileges, 
.both the king and lords immediately beftirred themfelves^ 
The very, day after the fcntence (r), the king> by his chancellor 
of the exchequer^ que(lioned the power of the houfe of 
.commons to examine and. puniih offences ; and fent to the 

(p) CoQceming Floyd's cafip, fee tbe two volumes of Proceed, and Deb. of Comm* 
in 1620 and 162 1, die 5th voL of Pari. Hift. and the Journals of the Conainoiis 
•for April and May 162^1, and the Journals of the Lords for May in tbe fame 
year. 

(q) The pumihfneiit was pillory twice, with the additional degradation of Floyd's 
« riding backward cm a horfe and having the horfe's tail in his hand» and with a 
line of ipooh Journ- Comm. 2d May 1621. For the form of the judgment at 
Jength iee Journ. Comm. 4tfa May in the lame yean 

(r) gd May, x6w. 
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•commons the roll of parliament of the i. Hen, 4» (x) j by 
which the then houfe of commons thcmfclvcs arc ftat«d to 
have rcprcfcnted the judgments of the parliament to belong 
only to the king and the lords ; and upon which the aflerters of 
both the original and appellant jurifdiftion for the lords have 
ever fince laid a peculiar ftrefs. Almoft inimediately after 
this (/), the lords, noticing what had been done by the com- 
mons againft Floyd, and their entering their judgment as an 
a<a with themfelves, and that this trenched deep into the 
privileges of the lords, becaufe, as their journal exprefles it, 
all judgments do properly and only belong unto them, re^ 
folved not to fuffer anything to pafs, which nught prejudice 
their right in point of judicature ; and fcnt a meflage to the 
commons with propoial of conference to accommodale th& 
bufinefs. Upon having the regularity of their proceeding 
thus doubly ai&iled, the comnoons were apparently under a 
difficulty > and it is curious to read, in their printed jourrtal, 
the (hort notes of the palliating arguments, whith imme. 
diately came &om the great lawyer^ and other leading raem^ 
bers, both on receipt of the king's tOtSsfgt and of that of 
the lords. Sk EdwHd Cok$ {who it appears howevfer was 
not prefeot when the coiMmons femeaced Floyd) aikd other 
eminent men^rs, w6k ilWleod toir ihscrp fighted to be blmd, 
either to tfat obfervutions to wludk ^e paiiiaitft!ftt r6M ^ 
Henry the Fouirth waa dpci^ or te the inconfiftc»cy c^ its 
kaguagp^ ia attribating jtsd^ment to tAe iifig and hrds jomtly^ 
with the hagim^ of the tenis in atteibMiAjg judgment Vo 

(j) Rot. Part r. Heti. 4. n. 79. 

{i) fimx. btoi. Proc. 5th May i6ai. 

d tbemfehes 
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. tLemfehes only. But however poflible it might be to lhe\T 
their right of being parties in feme way or other to the judg- 
ments of parliament, and whatever might be the weight of 
antient precedents againft the exclufioa of the commons in 
this refpeft, it was too arduous to undertake fhewing, that 
.thehoufe of commons fingly had complete juriidiftion over 
an offence unconnefted with their privileges ; and without going 
that lengtli^ it was impoflible to juftify their judgment againft 
Floyd. Above too, in this inftance, the Uttlenefs of perfevering 
in grofs error, they, after fome hefitation («), adopted an expe- 
dient well calculated to fecure a retreat from their precipitate 
encroachment^ without the leaft facrifice of their real rights and 
. powers : for at length the commons, oa the one hand, con- 
cedec}, that out of their zeal they had fentenccd Floyd, and that 
they would leave him to the lords ; but, on the other hand, 
guarded againft inferring too much« by a proteftation, that their 
proceedings againft Floyd fhould not be ufed " as a precedent 
•* to the enlarging or diminuliing the lawful rights andprivi- 
" legesof either houfe, but that the rights and privileges of 
'^ both houfes fliould remain in the felf fame ftate and plight 
" as before (w)." Upon thefe terms die difference between 
the hou£b of commons, with the king and the lords, was ac- 
cordingly clojfed. Afterwards Floyd was charged by the 
attorney general before the lords ; and the very fame day the 
cafe terminated with their formal fentence of punifhrnent 
againft him ; but this was fo cruelly exceifive, and fo coarfely 
ignominious, as to be a ftain to the time in which it was 

(u) Joum. Comm. 3, 4, 5. 7, 8. 11, 12 May x62i. 

{w) Journ. Dom. Proc ix Mslj 1621 s and Journ.. Commu o£ fitme date^ and 

14 May ibllowing. 
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pi-onounccd. Not content with the harfhnefs, with which 
the fentence of the commons was fo replete, the lords fub- 
ftitutcd one, inflidling, not only a difgufting aggregate of igno- 
miny, difability, corporal punifliment, and pecuniary mul(5l, 
but a palpable excefs of each (x) . Thus the firft fruits of viftory^ 
by the lords, over an encroachment of the commons, were 
fuch an intemperate ufe of judicial power, as tended to bring 
both houfes into vaft difrepute. Thus, alfo, out of the 
relinquifliment of an unconftitutional affumption of power by 
the commons, there feems to have grown an affumption, fome- 
what fimilar, by the lords ; unlefs indeed what paffed in the 
commons is to be deemed equivalent to an impeachment : 
for, as on the one hand, the commons have not a judicative 
power over mifdemeanors, not being within privilege, and not 
proceeded againft by bill; fo, on the other hand, impeach- 
ment, or fomething tantamount, of the commons, muft, it is 
prefumed, be confidered as effential to found the judicature of 
the lords in fuch cafes. However, when we look to this very 
exceptionable proceeding, we ought to recoiled the boiilerous 
rage of the time againft Roman catholics, and the prevailing zeal 
for the eleiftrefs palatine and her huiband^ as vidims in the 
caufe of proteftantifm ; and thence it may be fuppofcd, that 

(4r) The fubftance of the fentence was, I. That he {houldbe incapable of bearing 
arms as a gentleman, and be held an infamous perfon, and his teftimony not taken 
in any court or caufe : 2. That he fliould be pilloried, with the addition of being 
carried on horfeback with his &ce to the horfe's tail and with the tail in his hand, 
and papers on his head and breaft declaring his offence ; and with the addition of 
being branded with a K in his forehead : 3. That he ihould be pilloried a fecond 
time, with the addition of whipping at the cart's-tail : 4. That he ihould be fined 
5000!. to the king : 5. That he fhould be imprifoned in Newgate during his life» 
Journ, Dom, Proc. 26 May 1621, 
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the excels, into which the lords were precipitated, was partly 
a facrifice to the popular fpirit of the moment. It is alfo a 
juftice due to the lords to add, that they fecm to have almoft 
immediately repented of going fuch lengths^ againft Flpyd in 
point of puniihment, and to have felt a confcioufncfs of pre- 
cipitancy : for four days after the fentence, they not only fuf- 
pended the whipping part and all belonging to it ; but made 
an order to prevent in future giving immediate judgment in 
cafe of cenfure beyond imprifonment, and for that- purpofe 
directed poftponement till another day's fitting for confider- 
ation(y). Nor, even upon the worft view of this cafe of 
Floyd, ought we to fuffer our minds to be carried intopre- 
Judice againft die conftitutional power of the houfe of lords. 
Should abufe of political power, by the poffeflbrs for the time, 
be taken for proof of its not being entrufted, or as a reafon 
for changing the ftrudlurc of government ; in the one cafe 
there cannot be fuch a thing as conftitutional power, and in the 
other no copftitution can be permanent: becaufe i( is not 
pofnbJe ever fo to frame any government, as wholly to exempt 
political power from abufe in the exercife. This length of 
ftatement and obfervation,in refpe<!i to a cafe merely of exercife: 
of original jurifdidion in parliament over mifdemeanors, may 
perhaps appear too great for the prefent purpofe, which has 
chiefly in view the controverfy between the two houfes about- 
appellant and other juriididtion upon petition to the lords* But 
the cafe of Mr,. Floyd is fometimes looked up to, as if it was 
decifive of the general point of judicature againft the cotnmons 
and in favour of the lords ; and as if by it the commons had re- 
nounced all pretenfion to any lliare of the judicature of par— 

{}') Journ. Dom. Proc. 30 May 1621* 
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liament beyond the power of impeaching and vindication of 
their own privileges (2?). Therefore it becomes material to 
know enough of the cafe of Floyd to afcertain, what was 
the nature of the retraftion of the commons ; and how far it 
can be juftly applied to afFedt their judicial prctenfions : and 
this it is hoped will be accepted as a fuflicient apology for fo 
long dwelling upon a fingle cafe (a). 

(2) 5. Pari. Hift. 435. 

(a) In the Appendix to the two Volumes of Proceed* and Deb; of Comin. in 
J620 and 1621, there is a reference to No. 6274 of the Haj?leian MSS. as con- 
taining a coUedlion of the proceedings in Floyd's cafe by Sir Harbottle Grimftone; 
and it is there ftated, that Mr. Harley, afterwards Earl of Oxford and Lord Trea- 
surer, has written, in the firft page of the manufcripts, the two following cenfures. 

« AT THM TOP OF THE TITLE. 

« The foffowing colleSion is an inftance, how hr a zeal againft popery, and for 
** one branch of the royal family, \rfiich was fuppofed to be neghited by king 
«* James, and confequently in oppofition to him, will carry people againft jufticc 
* and common humanity. R. H. July 14, 1704." 

/ "AT THl bottom; 

•* For the honour of Engltflimen, and indeed of human nature, it were to be 
«' hoped, thefe debates were not truly taken; there being fo many motions con- 
^ trary to the laws of the land, the laws of parliament and public juftice. 
« July 14, 1702. Ro. Hahlev." 

Lord Treafurer Oxford was eminent for his parliamentary knowledge. Such ft- 
ccnfure from him, therefore, tells with peculiar ftrength. 

But however open to animadv>er(ion the judicative proceedings in the parlia- 
ment of the eighteenth of James may have (ince appeared, thofe, from whom the* 
judgments of punifhment came, did not a£t, as if they wiihed to extinguilh the: 
remembrance of any part. On the contrary we find, that a roll of the feveral^ 
criminal judgments pafled in this parliament was framed with great particularity ; 

and! 
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In rcfpedl to civil judicature during James's fourth 
parliament, there occurs one cafe, in which the lords appear 
without fcruple to have exercifed an original jixvKdKXlon inde- 
pendent both of the king and the commons : for, on the 
petition of a Mr. Cunningham, complaining of the detainer 
from him by the Mufcovy company of a debt of feveral hun- 
dred pounds, the lords took cognizance of the matter, and 
made an order, as if they were competent to adminifter civil 
jui'lice in the firftinftance : and there are two or three other cafes, 
in which the lords not only were petitioned, but made orders 
like perfons pofTefling fuch an original jurifdidion (^)* — But 
the chief civil cafe, dcfcrving attention, is the proceeding, 
upon the petition of Sir John Bourchier knight, againft certain 

and it is now to be fecn amongft the records in the Rolls Chapel. The title of 
this record is, Rotulus yudUiorum redditorum in Parliamento tent, apud Weflnu 
trtcijimo Dii yanuarii Anno deatno oSlavo Regni Regis Jacobi. The roll is very 
long, explaining both the nature of the charges and the fubftance of the evidence 
with fulnefs. It contains the feveral cafes of Sir Giles Mompeflbn, Sir Francis 
Michel], Lord chancellor Bacon, Dr. Field biihop of LandafF, and Mr. Floyd 
Againft each of the three former, there is a judgment by the lords on attendance 
of the comii(]K>ns and demand of judgment by their fpeaker. Againft bifliop 
Field, the fentence of the lords was a mere reference of him to the archbifliop of 
Canterbury for admonition before the biftiops and clergy in convocation. The 
judgment againft Floyd recites the proteftation of the conunons for faving their 
rights and privileges. The roll concludes with the fentence in Floyd's cafe, and 
is fubfcribed by H. Elfynge as clerk in parliament. This roll, confidered as an 
illuftration of the parliamentary hiftory of the time, deferves to be publiihed. In 
the title to the printed ftatutes of i8. Jam. it is erroneoufly referred to as a private 
a£t of parliament. For infpeflion of this curious roll the writer of this preface is 
indebted to the gratuitous politenefs of John Kipling Efquire clerk of the records 
in the Rolls chapel. 

(i) See the cafe of Lord Moray's tenants and die cafe of Sir John Bennett 
junior Journ. Dom. Proc, i, June 162 !• 

orders 
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.orders made by the Lord keeper Williams in crofs fuits be- 
tween {6i) Sir John Bourcbier and John Mompeflbn and 
others. The petition was prelented by Lord Sheffield. It 
ftatcd the fuits to be about a leafe for years. It alledged, that 
the hearing was appointed for tlie fifth of November ; that 
the lord keeper, haftening the firft of the orders by reafon of 
the day, made the fame greatly to Sir John's prejudice ; that he 
had petitioned the lord keeper for a further hearing to have the 
reading of proofs, which the fhortnefs of the time and fud- 
dennefs of the order had prevented j and that the lord keeper 
denied a further hearing, but allowed an appeal to the lords. 
After flating a confequcntial order made againfl Sir John to 
pay a Ibm of money, and complaining of that alfo, the petition 
concluded with exprefs words of appeal to the lordsy defiring, 
that they would, as well for jujf ice fake and for the future good 
of others as the petitioner's relief be pleafed to hear and adjudge 
the cafe. Upon reading of this petition the lord keeper de- 
clared the reafons of his decree, and denied the alledged pre- 
cipitancy, and moved the lords to confider whether the petition 
fliould be admitted. The lords immediately went into a 
committee for the fake of more free difcuffion.: and the houfc 
' being refumed an order was made, that the lords committees 
for privileges fhould confider, whether the petition was " a 
•* formal appeal for matter of ju^ce or no ;'" and that the 
judges fhould attend : and on a fubfequent day Sir John was 
alfo ordered to attend a committee. A week after this reference 
the archbiihop of Canterbury^ who.was the firfl of the com- 
mittee, reported to the houfe '* that diverfc lonJs of their fub- 

[fib) Jtmm. Dom. Pxoc. 3. 6. xa xx. U 12. Dec. 1621. 

^^ commrttee> 
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•* committee, appointed to fearch for precedents, cannot find, 
*^ t])at the word appeal is ufual in any petition for any matter 
'* to be brought in hithen But they find, that ill matters 
" ccmplained of here were by petitions only, t/je antient 
" accujlomed form thereof being to the king and his great coun* 
^^ cil\ and that they cannot find but only one precedent of 
** this nature, which was a complaint by petition agaLift 
*' Michael de la Pole lord chancellor for matter of corrupt- 
^* tion (r) ," The lords in a committee then examined Sir John 

Bourchier 

\c) The record of the cafe is at length in the Rot. Pari. 7. R. a. par. a- n. 1 1« 
ijo 16. The record literally tranflated from <he French begins thus. " One 
^ John Cavendllhc of London lifhmonger complains in this parfiament, firjl be^ 
'*^fore the commons of England in thiir affimblj in preience of fixne prelates 
•*' and lords there being, and afterwards before all the prelates and lords beiDg ia 
'•* this parliament.". At the commencement of his complaint he prays, that " for 
^ God the lords would make fure and hafty provifion for fafety of his life, and 
^' that he Ihould have furety of peace of thofe of whom be iOiould make his 
^^ complaint.: and efpecially he demands furety of the peace of Sir Midiad De 
•* la Pde clianceHor of England ; and this rfcqueft was granted to him. And 
'*^ upon this, by commaAd of the hrds aforefiud, the &id Sir Michael then preient 
^ there found maiqirife for him and all his to carry good peace towards the (aid 
'« John, to wit, the Earl of Stafford and the Earl of Salifcury." After JDhts iiv- 
tPodafhon the comprint of Cavendifh follows at length. It is not fo expreffed, 
as clearly to fikew, whether it was meant to be addreffed to both lords and com- 
mons or to the lords only.: but it &ems rather to point at both ; for wheiv it 
refers to thofe who are to adjudge the matter, Ae phrafe is « // juge% vota 
^^ Messrs," which word Messrs may mean commons as well as die loniSk-^- 
The complaint was, that Cavendi(be had fued in the JUft parliament by a bill 
againft Manfleld and two others for reftitution of merchandife of great value 
1^ at fea by dieir defiult, whtlft they had the &feguard of the fea againft all 
enemies ; that his biU WM endocfed in the fame parliament, and referred to the 
chancery to difcufs and determine the matter aco»rding to law and reafon ; that 
he had converiation and treaty with a clerk and familiar of the chancellor by name 
John Otere) that Otere had promifed^ for ^40. for his lord and ^^4. for his own 
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Bourchier and various other perfons as to the alle^gcd pre- 
cipitancy of the hearing ; and finding the charge, of preci^ i- 

c tancy 

ufe^ he CavendUhe fhould be well and gracioufly aided by Otere's lord and him 
without any difficulty. It next ftated, that he Cavendiflie promifed to pay accord- 
ingly, and gave obligation ; that he afterwards delivered to Qtere fturgeon and 
other fifh to the value of ^9. at the houfe and for the ufe of the chancellor in 
part payment of the ;^40. to him, and alfo delivered fcarlet cloth which coll 
about 32s. to Otere, in part of the ^4. promifed to him : but that though he 
Cavendifhe had done and promifed fo much, yet he found not aid, favor or fuc- 
cour from the chancellor, but had been and ftill was delayed and could not have 
juftice before him notwithftanding purfuit of the bufinefs from one day to an- 
other and from term to term. Next Cavendifhe by his complaint affirmed on 
his word, that he had great fufpicion 5. becaufe Otere had feveral times told him, 
that he Otere could have recei^ved a greater fum of Cavcndilhe's adveriaries ; and 
becaufe whenever he went to] the houfe of the chancellpr, he found his adverfaries 
there before him. But whether the chancellor ought to be reputed conuiant of 
the aSair thus related, Cavendiflie (aid .God knew, but they (vous Messrs) 
would judge. The complaint added, that true it was, that the chancellor had 
paid him Cavendiflie for his fifli, and thereupon broken the obligation : but whe« 
riier the chancellor had done this from law and confcience or to avoid flander and 
reproach, he Cavendiflie would not fey, but they (vous Messrs) will judge. 
Cavendiflie concluded his complaint with faying further for certain,- that for the 
fcarlet cloth he was not yet paid. The anfwer of the chancellor to this being 

tranflated from the French begins thus. ^< And upon this the faid chancellor 
^ firft before the prelates and lords in parliament, and fecondly before the lords and 
^ COMMONS anfwers and fays, that of this affair and all this matter he is inno- 
^ cent in every degree.'* What follows confifts of two parts. In the firft he 
jdefended himfelf againft the delay : in tlie fecond agiiinft the corruption : and it 
muft be confefled, that in both he feems to have explained the nutter in a very 
fatisfeftory manner. The proofs alfo, that he was not privy to the tranf- 
anions between Cavendiflie and Otere, were fo clear, as to induce Cavendiflie to 
difevow the part of the accufation relative to the chancellor. In this ftate of 
the bufinefs the chancellor prayed the lords to' Have Cavendiflie arretted, til! he 
fliould find bail to attend, what fliould be adjudged againft him for the flaiideh 
This requeft was granted \ and it was commanded by the lords that both Ca^ 

rendiflie 



w»I T Jt t ? A C €. 

tency tfnd p^. hearing, prooft^ net fopportfed by evidcncer tfir 
k)rds All Acquitted the lord keeper of it, and agreed to cen- 
fjfc Sir John Bourchier for the imputation ; and on the day 

vendi(h€ kni the chancenor's clerk (hould be arrefted^ and this was done accord* 
ifigly. But Cavendtihe was afterwards kt at large by the mainprife of two per- 
fons, who were bound body for body to have him from one day to another before 
the t$rtb or before whatever judges fboukl be affigned. Afterwards alfo,. becaufr 
parliament was near its end> and <' the Urds were fo grcatFy occi^ied then about 
^^other great buTinefe of the realm,.the affair was committed to the king's jufttccs 
* t# hear and determine it fimHy, as well for our lord the king, as for the parties, 
*'* according to the law, as tie hrdi^ofparlutTnint might bmftdoMt,^ if the cen^laint bad 
^ keen treated farther in their prefenu and in the fame farIiamint.'*,-.,..^.^^Afi6T 
this there follows the Latin record of the trial and oonvidiion of Cavendifha 
before Commiffioners of. oyer and terminer for de&miog the chancelbr ixK the 
parliament of p R. 2. and it is obfervable, that diis Latin record ftates CaveOi* 
diihe to have complained in parliamem^ pradi^j videHeety ccram^couMusi^ 
T A*rs regni AngB^ emgregatd^ et p^modum coram maqn atxbus ejufiem regmk 
in e^dem fartkmgnta* The chavge againft CavendiOie feen^s to have beea founded^ 
on the ftatute of 38. E. ^^ ch. ^ for punilhiflg him, who proves not his fug* 
geftioft.made to die king; and what appears lingular, who profecuted is not 
taentioned. Cavendiflie pleadedydiat behad not ftid or offered any thing againft 
the chancelbr but only againft his derk Otere. The judgment convicted 
CavendiOie of the defiunation charged^ and awarded looo marks to the chancellor 
for has damages, aad. conmitteA Cavendiihe tiU he ibouU pay that fiim a^ 
a fine to the king* 

The preoeding. eafe is dins flated^'with particularity, chiefly to enable the 
learned reader to judge, how bx die commons (hould be conftnied to have had. a 
fiiare in the hearing c^ Cavendifli's acculationin parliament^ and how far the lords 
aAed fii^;|y ;. and whetheralfo the cafe can in any degree be properly confidered^ 
as a precedent applicable for the ap^llant juiifdidion of the lords over equity,. 
or even for Acix/0li exercife of an ori j^nal judicature in parliament. 

See foitber kiid Hale's Ihort notice of diis cafe of Cavendilh, fo&r asrehtes 
to his being puqiQKd for de&natioQ ol the lord Ghancenor> in p. 97 of the fol* 
leiimig ifcatiic. 

following. 
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followingthe lords ordered, that he fliould acknowledge his 
fault and be imprifoned, but on the intercef?k>n of the lord 
keeper the imprifonment was remitted i and fo the bufineft 
ended with Sir John's making a fblemn acknowledgement 
of his fault in the form prefcribed to him by the houfe. 
Upon this cafe Lord Hale, in the following treatife (rr), 
juftly obferves, that the lords examined the allegation of not 
hearing the proofs, but would not proceed to hear the merits , 
as the petition prayed. It (hould feem therefbre, that, in 
December 1621, notwithftanding the recent inveftigation by 
Mr« Selden and other gentlemen employed by the lordfi to 
colledk and digeft the records about judicature in parliament, 
whidb (hall be prefently noticed in a more particular tnan^ 
ner, and notwithftanding the re&arches of a ooromittee x>f 
lords affiled by die judges fix* precedents in the partidslar 
cafe of a petition of appeal^ there was at leaft feemingly a 
tdeclioing by the hooie of lords to exercise appeUaiit jtirii4isc«* 
lion orer decrees in equity on a mere petition to them&lvet* 
It feems alio, as if the lords thea di£:eraed the difisrenee 
between ocerdfing a general appellant jwiC^Aum orer iuits 
ia equiiy under a claim of an aothori^ inherent to their 
•order, a&d exercafiftg appellaixt juriiHi&ion over (bits at lav 
under the ianfijon and delegation of a writ of error iifued 
bj the arowOf and fo eaprdled as in e0ed to commiffionate 
them for the pafticolar canie* That the iaxnehoufeof bid* 
wadertoofc ihc kttcr asid deriratrre fpecies of appellant jufi^ 
di&ion without fcruple, is very plain ; for in the journal of 
the lords fcr this very parfiameot of die years i6aoand i6«i, 
there were entries of orders by the Iwds upon writs of error, 

{cc) P. 195. 

e 2 regulating 
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regulating how on fuch writs records (ball be brought into 
the houfe, awarding writs of fcirc facias for , hearing errors 
to be iflued in the king's name, and appointing errors to be 
affigncd(^. That the lords, at the very moment they were 
inforaied by their own committee of their not finding fo 
much as one precedent to warrant the aflumption of hearing 
appeals in equity, fhould not engage in the appellant jurif- 
didlion over equitable fuits, without writ, commiffion, in- 
dorfement of petition, or delegation of any kind from the 
crown, and upon the fuppofition of not wanting that fort of 
fanaioh for their adminiftcring appellant jurifdidtion over 
equity, which ever precedes their adminiftration of appellant 
jurifdidtion over law; but that on the contrary the lords: 
fhould wait for fuch an acceflion of power to the ariftocratical 
part df our government till a more favorable feafon; is not 
very fiirprizing. But though the lords: did not at this time 
deem it prudent to attempt extending their power over ajp- 
peals from coifrts of equity ; yet by appointing a committee (e) 
to confider and report upon all petitions, which appointment 
fdems to have been the firft of the kind in the journals of 
the lords, they in cffeft encouraged the looking up to them- 
felves as having an univerfality of power to relieve, and con- 
fequently the idea of its being unneceflSoyto refort to peti- 
tions to the king in parliament ; and fo the lords aflifted to 
continue in a dormant ftate, both the king's receivers and 
auditors or triers of petitions, and their own ailings under 

(d) Journ.Dom. Proc. 8. la. X4. 24. 26. May 1621. and 2. June in bunt 
year. 

(i) Joum. Dom. Proc, 29. May x62i# 

delegations 
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delegations from the crown by indorfcmcnt of petitions. — 
In this way therefore, the lords may be faid to have laid fome 
degrees of foundation, for afterwards undertaking even the 
appellant jurifdi(3ion over equity. However in one inftance 
during^ this lafl: parliament of James, the lords almoft afted 
as if they confidcred themfelves intitled to appellant jurifdic- 
tion upon petitions ; for on the 4th of June 1621 they adopted 
a report of the committee for petitions, with one article of 
regulation, which provided that decrees Jhould not be reverfed 
upon petitions in parliament without hearing counfel on 
both fides. But the word parliament in this report makes 
it rather dubious, whether petitions to themfelves were meant ; 
and the order in favor of this report was fome months before 
the cafe of Sir John Bourchier, in which, as has been al- 
ready ftated, the lords committees reported the novelty of 
petitions and appeals, and the houfe itfelf declined medling 
with the merits. 

Here it is time to leave James's third parliament, which 

was called in November 1620 and diflblved in February 

1 62 1 -2. But before proceeding to another parliament it 

may not be amifs to take a fliort notice of fome printed pieces 

having relation to the judicature of parliament, which appear 

to have been written either wholly or principally about this 

time. — Of thefe the firft and principal is the very learned 

Mr. Selden's book intitled *' The Privileges of the Baronage 

**of England." It is a coUedtion chiefly from the rolls of 

parliament or other public records under heads. It was made 

by Mr, Seldcn, or at leaft by him and fome affiftants, for and 

at 
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at the cxpcncc of the houfc {/) of brds ; and thcpe is a manu-^ 
fcript of it, which belongs to the houfe of lords, and is ftill 
kept in the office of the clerk in parliament. Near two 
thirds of the book are mere tranflations of antient rolls of 
parliament relative to impeachments ; and this is to be ac- 
counted for from the acculations of the commons, whicli fcem 
to have induced the lords to obtain the afliftance of Mr. Sel* 
den's labors. Lord Hale in the following treatife {g) attri- 
butes it to this book of Mr. Selden, that the houfe of lords 
looked into the piacita parliAmentaria of the reign of Edward 
the Firft i dbe confequence of which refearch, according to 
Lord Hale, was their applying to themfelves fingly all that ex- 
erciie oi jurifdidkxi, which he confider^ as having been by 
a counfel in parliament of which the lords were only a fart^ 
But the book has very little applicable to appellam juriii(lic« 
tion in psurliameat ; and that little is confined to writs of error. 
— The fecond printed piece is Mr. Selden*s book on '* The 
•• Judicature in Parliaments.'* It was not publiflied till after 
Jbis death. In one past [b) k comprehends the impeachment 
of the Earl of Middlefex by the comxsaofis in 1623 ; and 
the chajtge againft the £atl of BriAol by die Duke of Buck^ 

{/} See tte fcUowky Treatife p, 195. & Jiwni. Dmu Froc. 3d. Nov. U 1$. 

Doc xfitax. dieie dted. See alfo Jbun. Pom. Pxoc. 2J. March in (ame jrear. 
In the title to the punted edititn of 16429 the book is mentioned to lave been of 
Jate rivifii by Mi. Selden. This aocounts for die book's containing fome Ktsie 
mnerftAfeqctent «> j6ai. See p. ny. and t4S« ••f iht eCdon of uGLfa, wkerc 
aftatuteof^s^. Oa.!. bififeotdtow P^vbdil/ dcrc majr be iotse iifocMit 
iietween the muufcrijpt and ihe book in print 



it) See p. 103. & p. 46 to SI. 
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ingham, with the counter charge by the former againft the 
latter, in the parliament of the ift of Charles the firft. But 
there is a reference to that parliament as the laji^ which (hews, 
that even this part was 'ivritten either in or before Charles' 
fecond parliament : and as to the book in general, it was pro- 
bably written, whilft Mr. Selden was employed by the lords 
in the parliament of 1 620-1. {/) The criminal judicature 
of parliament is treated of in this book of Mr. Selden ; and 
however he might be above being thus influenced into any 
partiality for the judicative claims of the lords, it is appa- 
rent, that he took pains to fet forth every precedent illuftra- 
live of their right of giving the judgment in parliament; 
Aough it is but juflice to add^ that he is aUb afliduous in 

fi) In a manufertpt cop7 'of Selden's Judicature in Parliament lent to the 
writor of this preface by the Rev. Fnmcis Egerton out of the Ubmrj of his rel4« 
tion the Duke of Bridgewater at Aihridge^ there is die following notice, dated 30* 
Aug. 1627, concerning^, this boolu 

« I>ESUNT ADHUC : 

*«'The judicature,— ia rcverfing erroneous judgments, — ^in^ deciding of fuits 
^ bog depending^-*-iA detCDnining the complaint of particular perfons^n Ibt- 
^ ting at liberty memben of the parUaaienl^«««aod in certifying the elcdions and 
^ retuew of knighta and dtueens fiur the pariiasient/* 

The «b(|^af tUs notice ihemKthat the book itfelf waa written before 30. 
Aug« 1627. 

What alib (hews the great probability of the hofkH bek* wriMn for tbo oioft 
fart bdbce coochifioo olBtbe parliament of 1690^1 ie» tbat though whrUy oti 
die criminal judicature,, and dM^igb very fidl^in aflerting the right of the krda t» 
give judgment^ it makes not die letft mention of aiv|r of die criminal cafes adr 
judged by die loids in that parliament of the di^^ute betwoea the twohoufief 
about criminal judicature in Floyd's cafe, 

explaining 
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explaining how far he found the aflent of the king and the pre- 
fence of the commons to be requifite, — The third printed piece 
confifts only of a few pages, mtitled " A Briefe Difcourfc 
*' concerning the Power of the Peers and Commons of Par- 
" liament in Point of Judicature/' It was firft printed in 
1 64 1, without any name. But in the reprint of 1651 in 
Cotton's Pofthuma it is with Sir Robert Cotton's name to it 
both in the title and at the end : and that Sir Robert did 
make fome coUeftions on the fubjeft during the pendency of 
Floyd's cafe, appears from the Journal of the Commons for 
the nth of May 1621 ; for there, in a debate about judica- 
ture. Sir Henry Montagu, afterwards Earl of Manchefter, 
mentions his having received fome books and notes from Sir 
Robert. The aim of the piece is to prove the right both 
of king and conmions to concur with the lords in parlia- 
^ntary judgments {i). According to Bifhop Nicholfon in 

{i) The conclufion of this piece for the right of the king and commons to 
participate with die lords in the judicature of parliament is in the following 
words. 

^ Had not £he journal roll of the higher houfe been left to the fole entry of 
« the clerk of the upper houfe, who, either out of negled toobferve due form or 
<< out of purpofe to obfcure the commons right and to flatter the power of thofe 
" he immediately ferved, there would have been frequent examples of all times 
<^ to clear this doubt^ and to preferve a juft intereft to the commonsKalth. And 
<( how conveniently it fuits with monarchy to maintain this form, leaft others of 
<^ that well framed body knit under on6 head ibould fwell too great and mon- 
^ ftrous, it may be eafily thought. For monarchy again may fooner groan under 
^ the weight of an ariftocracy, as it once did, than under a democracy, which it 
•* never yet either felt or feared" — As to the laft paflage, however, it muft be 
confeiIed,.that fubiequent events did /or a time overturn both the monarchical and 
ariftocratical parts of our conftitution*- But the reftoration renovated them, and 
jthey have Jouriihed ever fmce. 

• his 
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his Englifli Hiftorical Library, the piece is ufually afcribcd to 
Mr. Selden, though fufpefted to have been written by Sir 
Simon D'Ev/es, But the former's being the author is very 
improbable ; and why the latter Ihould be fo conlGdered^ i^ not 
explained. — A fourth piece, written either in 1 62 r , or within five 
or fix years afterwards, is the book on ** The Manner of holding 
** Parliaments in England," by Mr. Elfynge, who in March 
1620 fucceeded as clerk in parliament. But. the only part 
of that curious book having immediate connection with the 
judicature of parliament is the 8th and concluding chapter ; 
which is on " Receivers and Triers of Petitions;" and beijig 
joined with lord Hale's learned refearches on the fame fubjedl 
in the 1 ith and 12th chapters of the following Treatife, will 
be found to include almoft every thing material to this intro- 
dudtory part of the fubjeft of judicature in parliament to the 
time of lord Hale's death, which was in 1676, Nor ought 
this limited information from Elfynge to be flightly regarded : 
for it is not poflible to have a thorough infight into the nature 
of parliamentary judicature, without in fome degree under- 
ftanding the antient manner of receiving and difpofing of 
parliamentary petitions. And though the appointment of 
receivers and triers or auditors of petitions, at the beginning 
of a new parliament, has long in point of practice been con- 
fidered as mere form ; yet it feems fl-ill to be open to any 
perfon at the beginning of a new parliament, by prefenting 
a petition to the receivers, within the time limited by the 
appointment of them, to call into aftion the duties both of 
receivers and triers or auditors, and fo to refufcitate the an- 
tient manner of exercifing parliamentary jurifdi<flibn, or at leaft 
to put it's fufceptibilily of being fo revived to a teft:. It is to 

f - be 
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ht confiderdd alfo, that there may be cafe9> which, from 
the failure of other modes of relief, may, at fome future time, 
induce the trial of fuch aa experiment. 

We now come to the fourth and laft parliament of James. — 
The preceding one had terminated in February 162 1-2, by a 
diflblution accompanied with as great wrath on the part of the 
king, as produced the diflblution of his fecond parliament ; 
and there followed a like commitment of various members 
of the commons, amongft whom were Sir Edward Coke 
and Mr. Selden, to the Tower, But in February 1623-4 the 
breaking off the match with the Infanta of Spain forced the 
meeting of another parliament, which continued till the 27th 
of March 1625, when it became diflblved by the death of the 
king. 

Exclusive of matters of privilege, and of fome few cafes 
in which the lords aflumed an original jurifdid:ion over mifde- 
meanors neither being relative to privilege nor founded on 
any complaint of the commons {ki), the great fubjed: of 
crimina/ '^dicztuvQ in this parliament was Lionel CranHeld 
Earl of Middlefex ; who ^as charged by the commons for 
bribery and other mifdemeanors in the offices of Lord Trea- 
liirer and Mafter of the Wardrobe, and after long proceed- 
ings which are fuppofcd not to have been difagreeable to the 
king's favorite Villiers Duke of Buckingham was fentenced by 
the lords to a fevere punishment {Hi) : and the only other cafe 
in the nature of an impeachment was- that of Horfnet biihop 

{ii) Joum. Dom. Proc, 27. May 1624. 

(iii) See a fttirrdation of the a& ia 6« Pari. Hift, 132, to 3Uv 

of 
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t)f Norwich, on a complaint of the cominons, which charged 
him with various mifdemeanors in his cpifcopal office, biit 
never received the judgment of the lords (/)• Whoever 
enters into the detail of thofe two cafes will perceive, that, 
notwithftanding the variety of pra<3:ice in the preceding parlia- 
ment, and the aid of antient rolls of parliament, the criminal 
accufations of the commons and the proceedings of the lords 
upon them had not reached the fort of formality of accu« 
fation, defence, and trial, which belongs to impeachments o£ 
more modern (//) times. Amongft other things it is obferv* 
able, that in the Earl of Middlefex's cafe the accufation of the 
commons was in a manner oraJy that the king's cou?ife/ zndttot th^ 
commons managed the accufation when made, that the exami-^ 
nation of the witnelles was /before a committee and upon written 
interrogatories, and that the benefit of counfel was harilhly and 
as it feems againft precedents (///) denied to him. But, as to 
the denial of counfel, the lords afterwards made aiv order for 
regulating the criminal judicature {ni) in the court of parlia^ 
ment ; and one part of this order provides for the allowance 
of counfel in future. In this order the lords defcribe them- 
felves in lofty terms, and almofl as if they alone conflituted 
the high court of parliament : for in the beginning they are 
called " the lords of the high court of parliament,'' and in the 
conclufion they advert to calling one of their body to their bar 
as " the calling of a member of this high court^' arid 

(/) Joum. Dom. Proc. 19. May 1624. and 6. Pari. Hift. 3x1. to 319. 

(//) See the remarks on Lord Treafurer MiddkTex't cafe in' Selden on Judi- 
cature in Parliam. 64. 103. 

(///) Seld. on Judic. in Pari. loa. 
{m) Journ. Dom. Proc. 3, April 1624. 

f 2 therefore 
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therefore as a matter '* fit to be very well weighed at what 

^^ tinle and for what caufes" it (hould be. A prior order 

made by the lords in the fame feflion ftrongly tended to die 

cftablifhment of their judicative power in criminal cafes. 

It was an order poftponing the cftreat of fines impofed by the 

houfe in their judicature till the end of the fcffion, in order 

to give tlie opportunity of mitigation in the mean time (m/;i). 

In it the lords call themfelves *' this high court of the upper 

** houfe of parliament/* and recite their often finding caufe 

" in their judicature to impofe fines amongft other punifh- 

'* ments upon offenders for die good example of juftice and 

" to deter others from like offences." Poflibly it is owing 

. in fome degree to this very order, that the diftindtion between 

* the }udicature of die lords and that of the commons on 

breaches of privilege, according to which the former punifh 

, by fine,, but die latter do not, became eftablifhed : for the 

order makes no difference between the judicature of the 

lords on impeachment and their judicature in cafes of pri* 

vilegc 

As to civil jurifdidiion during this laft parliament of the 
firft James, the journal of the lords only mentions one writ 
of error, in which they made any order {n) > and that was a 
cafe, which was removed by error, firft from the king's bench 
ia Ireland to the king's bench in England, and then from the 
latter court into parliament here. That there fhould be only 
one fuch cafe of error, may be confideredas mere accident ; and 
had more writs been brought, there is not the leaft reafon to 

{mni) Journ. Dom. Proc. 28. May 1624; 
(n) Journ. Dom. Proc. 28. May 1624* 

fuppofe. 
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fappofe, that the lords would not have equally aded without 
the participation of the commons. At leaft it is underftood, ' 
that before this {nn) time it was become the habit to frame tlie 
writ of error returnable into parliament as it is now framed, 
commiflionating the lords without the commons ; that is, 
with words exprefling the object of fo calling for the re- 
cord to be {6)y that the king with ajjent of the lords may amend 
the error. — But the lords did not confine themfelves to orders 
on writs of error ; for their journal of this parliament fliews, 
that they unhefitatingly made orders on private petitions of 
original complaint addrefled to themfelves in cafes between 
party and party. The manner in general feems to have been 
thus. Firft, the houfe of lords having early after the meeting 
of parliament [p) appointed a committee of lords to cOnfider 
of all petitions and to report to the houfe what anfwers were 
fit to be given, the petition went of courfe to the committee . 
of petitions* Next upon their report the lords either them- 

{nn) Sec p. 145. and 130. of the following Treatife. 

{0) The king by the writ of error as nowin ufe, after mentioning the king's 
being informed of error, commands fending the record and procefs and the writ 
into parliament, " that infpefting the record and procefs aforefaid, we may caufe 
" further to be done thereupon by the assent of the lokvs fptritual and temporal 
** in the fame parliament ajfembled^ for amending the faid error, as of right and 
•* according to the law and caftbm of- England, fliaJl be meet to be done." But 
in Raftall's Entries, tit. Error fol. 284. the commons are mentioned, after the 
' lords : and lord Hale confiders the writ in Raftall as having iflTued in Flourdieu's 
• cafe I. Hen. 7. See p. 130. and 145. of the following Treatife. 

{p) In Journ, Dom. Proc. 19. March 1623-4 mention is made of the lords 
committees for petitions as a then exifting committee : and it was agreed by the 
lords that fuch lords committees ** had* power, according to the antient ORixEaa 
** PF THIS, house, to adjouriv de die in diem^^s oft^n as they pleafe.'* 

felves 
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felves difpofed of the petition or referred the matter of it fo 
others ; and when they proceeded in the latter way, the refer- 
ence was, fometimes to particular lords, fomctimes to the courts 
of juftice> fometimes to judges and other afliftants of their own 
houfe (^)- ; and there is one inftance of direSUng the great feal 
to commiffionate referees named by the houfe [qq) . Lord Hale 
in the following Treatife (r), attributing, as is mentioned before, 
this extenfion of judicature by the lords to their infpefting the 
placita parliamentaria in the time of Edward the Firft and ap- 
plying them iingly to their own body, remarks, that there- 
upon the lords, iri this laft parliament of James, began £b 
to enlarge their jurifdidlion, not only to caufes of appeal, but 
almofttoall kinds of matters in the firft inftance, that little 
^as wanting to render the lords a fettled court by petition to 
^hemfelves in all cafes as well civil as criminal. But, though 
in the courfe of tlius taking conufance of petitions, the lords 
feem to have fo greatly ftretchcd their judicature ; yet, when 
diredly addrefled by petition to themfelves to relieve againft an 
erroneous decree of equity, the houfe ftill abflained from un- 
vdertaking to exercife this fpecies of appellant jurifdidion. 
Of their forbearance in this refpeft, the cafe on the petition 
of Mr. William Matthews of LandafFe {i) is a ftriking inftance. 

(jj See Journ. Dom. Proc 9. 14. April 162+. & 8. 27. 28. & 29. May in 
fame year. 

• (^f ) Pinkey's cafe in Journ. Dom. Proc. 28. May 1624, See further corv» 
cerning this cafe under the references as to what was done in the, fecond parKa* 
ment of Charles, Journ » poft. 

(r) Page 194. 

{i) Journ. Dom. Proc. 8. & 28. May 1624. and on the latter day obierve tho 
entry for the afternoon as well as for the forenoon. 

He 
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He petitioned the lords, againft a decree in chancery in a caufc 
between him and Mr. George Matthews of the fame place : 
and the lords committees of petitions examined the whole caufc, 
and found a debt of £5160. upon the land in qUeftion in 
favour of the former againft the latter, and declared the land 
bound for the payment on particular days, and recommended 
the execution of this to the court of chancery. But on the 
afternoon of the very fame day, this proceeding of the lords 
committees being reported to the houfe of lords, the latter, 
inftead of confirming what the lords committees had done, 
ordered the caufe to be reviewed in chancery by the lord 
keeper, aflifted by lords whom the houfe ftiould nominate 
and by two judges whom the lord keeper was to name. 
Had the order flopped here, it might have been confidered 
as a mere delegation of authority by the houfe to the per- 
fpns thus appointed. But it was not fo : for the order went 
on ; and as if the houfe was confcious of it's own want o£ 
power fingly to do this, the order added, ** for which end 
•^ the lord keeper is to be an humble fuitor unto his majeftyfrom 
•^ the houfe for a commission {ss) unto himfelf and the lords 

" that 

(jj) Concerning the pradice of examining deerbes in equity by commifCon. 
from the king, fee p. i96. of the following Treatife and the references in the note 
there, to which add Williams's Jus Appellandi ad Regem Ipfitm part i. kSt. 6. 
and part ii. page 35. to ii4. From thefe references it will appear, that fuch. 
commiffions are of antient origin; and particularly, that feveral were grant- 
ed and a£kcd upon in the reigns of Elizabeth the firft James and the firft 
Charles. The laft inftance of granting fuch a commiffion feems to have been in. 
the 15. Cha, i. on a decree of lord keeper Coventry in the cafe of Harvey 
and Langham againft Uvendall. A copy of the inrollment of the commiffion. 
from, the Rolls chapel, and aa extra£l of fome proceedings under it from the 

regifter's 
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" that (hall be named by the houfe for the faid review and 
" final determination of the caufe, as to them fhall appear 

•** juft and equal," What makes this application to the 
Crown for a commifllon to reviev/ the decree ftill more 
ftriking is, that between the report of the lords committees 
and the making this contrariant order by the houfe, though all 
was the bufinefs of the fame day, there was a petition to the 
houfe from Mr. George Matthews againft the order for which 
the lords committees had reported ; and that in this petition 
he^amongft other things objected to thus reverling the decree, 
that *' it had been the courfe of the houfe to reverfe decrees 
*^ but by bill legally exhibited, efpecially where no corruption 
" is proved." In the conclufion to the fame petition the 
words arc, *' he humbly befeeches, that he may have the 
'* liberty of a fubjedt, and that he may not be concluded, 
" and a decree fubmittcd unto overthrown, and the fmall re- 
" mainder of his antient inheritance taken from him, by order 
" of this honourable houfe only upon a petition'' The inter- 
vention of this free remonftrance againft the report accounts 
for the condudt of the houfe, in altering the courfe, from 
reverfal of the decree by themfelves, to having a review of 

'it under a commifllon from the crown : and Lord Hale 
confiders their fo yielding, to a fort of proteftation againft 
their right to reverfe decrees in equity on mere petition to 

regifter's office, are inferted in 2. Williams's Ju^ Appellandi ad Regent Ipfum. 
Both parts of that work were written in 1684, to fliew the right of the fiibjeft 
to fuch a commiflion, particularly during the intermiffion of parliament, and alfo 
to induce the granting one in favour of the autlior againft feveral decrees of lor3 
chancellor Nottingham, there not being a parliament at the time, and confequeiiHy 
there not being any immediate opportunity of examining the decrees in a parlia- 
«ientary way. 

tliemfckes 
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themfelves as *' an inftance of greater weight agalnll: the inhe- 
** rent jurifdidlion of the lords, than a catt-load of precedents 
*' fince that time in affirming of their jurilUiftion (/)/' That 
at this time alfo there was at leaft a doubt prevailing, as 
to the regularity of reverfing decrees in equity on petitions 
of appeal to the lords, appears further from the bringing in 
of bills to reverfe fuch decrees, two bills of that kind hav- 
ing been read and twice committed by the lords in the pre- 
ceding parliament about the very time of the report of Sir 
John Bourchier's cafe. 

Thus, as it is conceived, flood the judicature of the lords 
on the acceffion of king Charles the firft in March 1625 : 
and the prefacer having been gradually carried, in ftating 
this fubjedl of judicature for the preceding reign, into a 
larger coniideration, than either he profefTcd in the outfet to 
undertake, or is at prefent prepared further to profecute, he 
will endeavour m his fwbftquent account to be more brief 
and general. 

The iirft parliament of Charles did not endure long 
enough to give an opening for much judicial bufinefs; for 
the firft meeting was not till ihe 17th of May 1625 {u) ; 
and the commons being backward in granting fupplies and 
beginning to look into grievances and to point at the Duke 
of Buckingham the kifig'^ favorite, it was difS)lved the i2th 

(/) See p. 197 of the following Treatife $ vAmwk titfe reader will fihd &Att re* 
marks upon and explanation of this cafe of Mr. Matthew!& . very deferving of 
•attention. 

itt) 6. Pari. Hift. 402. 

g of 
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of Auguft following j and whilft it continued, there was 
much interruption by the prevalence of a plague in London*, 
^^nd by an adjournment on that account from Weftminfter ta 
Oxford. However, even the journal of this (hort parlia*- 
ment contains fome orders by the lords, feemingly founded 
on the fuppofition of an inherent original Jurifdidtion in thenx 
in civil cafes, and of a right to delegate tl^ exercUe to others 
as referees (///) : and the journal alfo contains ibme pro- 
ceedings on a writ of error («), with one cale in which- 
there was a Ibrt of exercife of appellant jurifdiftion by the 
lords over a decree of the court of requefls {uu). 

But Charles's fecond parliament,, which firft met m 
February 1625-6, and the calling of which fcems to have ori- 
ginated from the infufficiency of a forced loan raifed imme- 
diately after the preceding difTolution {uuu)^ was. more pro.-* 
duftive of matters of j.udicature.. 

The criminal cz(c^ before the lord^, excrufivc of privilege^ 
were the charge of treafon and other oBFences againft Digby 
Earl of Briftol [w] by the attorney general at the king's^ 
command, the charge by the Earl of Briflol agaihft VUliers 

{tH) Evelyn^s Cafe Jounu Donu Pjpoc. ^ July 1625; and'Brocas's cafe ibid*. 
5. Nov, in lame year. 

(tf) Hakies tit. Crouch, Journ. Doni. Pioc. 5. July 1625. 

{uu) EdWanb' pedtioo, Joum. Dom. Proc 9* Ju^ i6a^ 

{uuv) See Hume's Hift. chap. 50. 

{w) 7. Pari- HifL j 

Duke 
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Duke of Buckingham and Lord Conway {ww) feparately, 
and the impeachment of Villiers Duke of Buckingham by 
the houfe of commons {x) for various crimes and mifde- 
meanors {xx). The two former of thefe accufations greW 
out of the difappointed negotiation in the late reign for the 
marriage with the Infanta of Spain.: The laft of them was 
not connected with the Spanifh bufinefs ; the charges relating 
to other ihatters, fuch as fale of offices, fale of titles of 
honor, extortions, and various other corruptions and mifcon- 
dudt alleged againft him as a king's minifter. But upon thefe 
criminal cafes it may be fufficient to obferve, that they all 
terminated with a diflblution of parliament before any deci- 
fion and never were revived : and that the modes of accu- 
fation in the two former of thefe cafes have been fince con- 
demned as againft law ; nami^ly, accufation before the lords 
at the command of ihc king, impliedly and inclufively by the 
•proceedings in the caie of Lord Khnbolton and the five other 
committed members in 1641 {y) on the impeachment again (I 
attorney general Herbert for fo accufing them ; and accufa-* 

(ww) 7. Pari. Hift. X2. & 15. 

(;r) Ibid. 51. 

'(xx) Q^fides Ae criminal cafes here mentioned, there was the cafe df Df. 
Montagu, who was charged by refolutions of the commons for writing books 
tending to fet the king and people againft one another, and to countenance 
popery* H Pari. Hift. 353. and 362. Articles of impeachment were read agamft 
liim in die commons 14. June 1626. See Journ. Comm. for that day. But 
Ihe parliament was diflblved the day after, and fothe impeachment dropped with- 
out reaching the lords : and two years afterwards he was made a bilhop. 8. 
Pari. Hift. 244. 

(y) See p. 94. and 89. of the following Treatife, and 10. Pari Hift. t66» 
^296. 3io«and444. 

g a tion 
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tion before th^ lords at the fuit of private perfone, moflt ex-' 
preflly by an unanimous opinion of the judges in July i66j 
on the impeachment of the Earl of Clarendon by the Earl of 
Briftol fon of the Earl before mentioned {z). 

In refpeft to civi/ cafes in Charles's fecond parliament^ 
though not many, they are fufficicnt to fliew, that the houfc 
of lords not only perfevered, in adting like a court of ori* 
gihal jurifdidtion, and a$ being competent to exercife it and 
to commiffionate others to ^lOl as referees {a) ; but fometimes 
quite approached to a diredt exercife of appellant jurifdic- 
tion over courts of equity, by ordering further hearings {A} 
before them. In the cafe of one petition, which feems toi' 
have been in 'the nature of an appeal from chancery, the 
lords, on a. report from their comniittec of petitions, 
adually went the length of ordering the caufe to be 
tieard by counfel at the bar of the hou£e {c) at a ihort day. 

(z) Si^ p. 94. of the foUowing Treatife, and p. t$^ of tk^Proceediiifp tgiiii^ 
Lord Clarendon as publifhed in 170a 

(a) Sec Pinkey's cafe Journ. Dom. Proc. i. !• i6. 17. & I3. March 1625-6. 
Sir Thomas Monfon's cafe ibid. 14- & 18. March of (ame year, the cafe of Wal- 
terhoufe v. Ingram ibid. 17. March 1625-6. the cafe of John Manning and 
Dthers V. Muicovy company ibid. 22. April 1626. Sir WiUmm Cppe'jS cafe 
it>id* 31. March 1626. Starl^ey's ca^ ihid' 17. April »6}6. Moyn^'e caie 22. 
April 162^. 

(3) Morgan'js petition Journ* Dom* Proc* 94* JVferch i62|-6* latkrby w* 
Lord Scrooppibid. 5* April i6a6. Wrigbt v. ArchihaU and Hea» ihid, 9. Msf 
1626. See aUp tbe before m e n tioned caie of Pinkey, 

(r) Grigfon v. Everard and wife Journ. Dom* Proc. 14* June 1626. poft 
ttcridkm* 

But, 
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But, before the day thus appointed, the kmg fuddenly dif- 
folred the parliament, at the very moment the commons 
were preparing to prefent him, with a remonftrance, againft 
his levying tonnage and poundage without grant of parlia- 
ment, and againft other afts of his minifters, and for removal 
of Villicrs Duke of Buckingham from office {cc) ; and thi$ 
meafure was executed by the king, though to prevent a diiiblu-' 
tion the lords had moft fervently and at the fame time mpft 
refpedfuUy petitioned the king againft it {ccc). 

The third parliament of Charles, which, like the fecond, 
was fummoned after experience of the inadequacy of taxing 
under colour of prerogative {d), began to fit in March 16^7-8^ 

and 

(cc) The intended remonftrance is given in 7. Pari. Hift. 309. from Ryfb- 
Worth. See alfo the king's reafons for diffolving the parliament in fame vol. 300. 

[ccc) 7. Pari. Hift. 298. 

(d) See 6. Hume's Hift. 8vo. ed. of 1773. p. 222 & 238. The editor is 
poflcflcd of a manufcript volume, containing a feleft coUeftion of papers relative 
to parliament, preix)gative, ta*es, revenue, chancery, t/lide, and other impor- 
tant fubjefis political and legal in the reigns of Jgipes th? fir^ and Jijs fon Ch?irle$, 
Amongft other curious articles relative to taxation out of parliament, one is in- 
tkb^d ^ Tiix^ 1r«9^ #f U CoJioctl ra}>k," md another which fpllows is 
iniUl^ ^^ Couji^ TaUe BduMfleB." Both app^r to ba minutes of fjie cga- 
fiiiltacioos ait a privy couadl after |K« expedioon to the ifle of Rbe in July 1^97^ 
and before the calling of Charles's third parliament. • The former of thefe papers 
|8 the minute of a confultation about ibme perfon, who had not only refufed con- 
tributing to a loan for the Icing, but had twmiy c» nfur td both the meafure as 
contrary to law, and thofe who countenanced it by advancing money. The 
fatter contains the minutes of the confdcitions on raifing ^^300,000 for the 
navy and ^200>000. for the army by the Icing's impoCng of duties on beer and 

wine 
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and is memorable for pafiing the petition of rights {JJ)^ and 
fcarce lefs memorable in refpeft of the .great fliare the very emi* 

aent* 

wine aiid other fuch things inftead of callinj parliament i and begins with die 
king's requiring to know, whether all prefent would aflift him. Both of the 
papers too plsunly (hew, that the king was much encouraged by his then minifters 
and adrifers in the rafh meafures of an extrst-parliamentary taxation. The per* 
fons mentioned in the fccond paper as fpeaking at the council are the king, the 
earls of Doifet, SufFolk, Salilbury, and Carlifle, the biihop of Durham, and the 
bifhop of Bath and Wells, who was Laud afterwards archbifhop of Canterbury, 
he having been moved to Bath and Wells in 1626 and continuing to hold that 
bifhoprick till 1628. Some|>refcnt are defcribed only by the initials of their 
names; and amongft thefe are D. B. and S. C. by the former of whom, as the 
editor conjeAures, the Duke of Buckingham was meant. Others are de- 
fcribed by their office ; namely, the 'lord Treafurer, the lord Prefident, the Chan« 
cellot of the exchequer, and Mr.Secretary. That the writer of this latter minute 
of confultations was himfelf a privy councillor, is plain ; for in the account of the 
firft day's confultatioq, after ftating what the king required to know, the writer 
of the minute ftates bow he anfwered. The following extrafb from this fecond 
minute may perhaps not be unacceptable to the curious reader. The paper be* 
gins thus. 

« The KiNG required to know* whether every man prefent would be willing 
^ to give him affiftancc this way for the defence of the kingdom. 

^ If you command me to do any thing extraordinary, I fhall obey you. If yoii 
^ leave any to obey difcretion, I (hall then (hew it. 

« Into tiusC ^ ^^ anfwer was, the queftion was of obeying the king, not 
« way sdl con- 3** ^^ counfelling Ac king, in which cafe I fhould be as ready 
^ currcd y dutifully to obey the king, as othcrwifc to counfd the king 

C**&ithfuUy. 



{Jd) The writer of this preface has a manutcript folio volume ; which formerly 
belonged to Sir Robert Hyde chief juftice of the kiAg^s bench after the reftora« 

tion) 
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ncnt lawyer Sir Edward Coke, at the age of about eighty, had in 
obtaining that invigorating declaration of conftitutional liberties. 

In 



** I ftick not upon the particular laying it upon v/hat is left and as eafily as it 
*• njay be. 



^ The next day was handled die means, how to raiie the fum of ^200,000. for 
^ the army and jf Joo,ooo. for the navy. 

** It was propofed, in the firft place, what to impofe upon.— Secondly in what 
^ proportion. — Thirdly by what means to raife it. — Fourthly how to overconw 
** any oppofition^" 

When the fburdi confideratioo is touched upon, the wordb of the minute are 
as follow. 

^ But deicending to the lafli point, how to overcome difficulties^ whether By 
^ expreffing the neceffities, and that to move men by fair means or to enforce it. 

** Perfuafions, I thought, would'not gain it : 2Xii for ju£cial courfes^ it W9uU 
•* not bold again/l the fubjeff' that would /land upon the right of bis own property ; 
^ and again/l the fundamental conflitutions of the iingdomi 

^ The laft refort was to a proclamation : for ia ftar diamber it might be 
^ punifhable^ and thereupon it refibd'. 

^ The readleft means, byway ofimpofitions Smiting a time^ fetting a propor* 
^ tion and expreffing a caufe* 

« The KiNC-i— If there were any.odier way,. IwoiiM tarry for your advice^ 
^ I can find no other read way^ but tfaitv Fer the particnlart I have thought of 

^•fomci 



tion ; and of wUdi tfie greater part confiftk ofreports^y and as it ieems in the 
^hand-writing of SirNicbolas Hydr, chief juftice of- te iame court at the time 

.the 
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In this paflianient of Charles th« exercife of criminal judicature 
by the lords was not much occupied. There were only the cafe of 

Dr. 

** fomc. If you can find any eafier, I will hearken to it. To call a parliament, 
** the occafion will not let me tarry fo long. 

" Er. Dorsett promifed all diligence and faithfulnefs to any way the king 
" Ihould propound. I would not lay heavy upon the poor man> but proportion 
'^ things to be as eafy as may be» 

One particular the king propounded, as upon beer, wine, and fuch things. 

" E. Suffolk. Since there was necefHty, he agreed to iwipofe on thefe, wine 
•** and beer. 

" B. Bath. Where publickjieceffity prefles, extraordinary ways are to be 
'** admitted. 

" The King. I wifh y^u to think of laying it, and to exprefs it to be but 
" temporary. 

** Ch. E. Your Majefty cannot be relieved but by taking fomething from 
** your, people. The power, the caufc, the proportion, are oonfidefable. This 
<< draws upon the propofition of the alehoufes, yet avoids the name that is 
*^ not pleafing, and mdy be ufed to be as profitable as putting it upon beer 
^ or wine. 

** t). B. Had you not fpent all your means, and yet your friends kA, / would 

" not have advifed this way. But being raifed to defend religion, your kingdom 

" and your friends, ****♦! fee notther way but this. Neighbor kings arc 

** now beyond you . in revenue. Whilft your's wefe greater than tikeirs, yotft 

'*' other means fufficed. Now it will not. Therefore not /, but necejpty of affairs. 

-** The way to be taken mttft be oniverfal. Thit of the alchotifes is but parti- 

^ cttlar profit. I mirvirer not this : but aM ftieA niuft driftk, aiid k all ifien 

^ muft pay." 

The 



the petition of right was pafled, and Uncle of lord chancellor Oarendon.. Iri mt 
pdLXt of thcfe reports there is an sv^cottnt of tf fingvtor cotifukatron of tht judf^s 

by 
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Dr. Mainwaring (who was (^) fentcnced by the lords on an 
accufation of the commons for maintaining a prerogative in the 

h ki^g 

The remainder of the minutes is taken up with calculations of expence for the 
army and navy, the total of which is eftimated at ^600^000 . and with remarks 
of diiFerent perfons as to the neceflity of having an army as well as a fleet ; and 
the Earl of Suffolk obferves, duit << the a&ion of At Duke at the iile of Rhee leads 
** on, beddes the other reafons, to advife the army." 

From thefe minutes of council it (hould feem, that the Duke of Buckingham, 
"previoufly to the holding of thefe councils about impofing taxes out of parliament, 
advifed the king fo to proceed ; that Sir Richard Wefton then chancellor of the 
exchequer and bifhop Laud were the principal fupporters of the Duke's advice ; 
and that alt the privy counfellors prefent acquiefced, notwithdanding their being 
apprized by the writer of thefe minutes of council, that fo taxing was againft die 
fundamental conftittftion of the kingdom, and fo would not hold In point of judicial 
«ourfe. At the time of ihefe confultatiotis lord Coventry was lord keeper ; and it 
is obfervablc) that he is not mentioned by name or office in diefe minutes. But 
itiUf whether Aey come frcNxi him, -mttft be kft tocof^edlure. 



]>y the king five or fix days hefyrt giviflg his&ft mi ^viS&cmI aitflvfr to l)i« 
petition of right. The account begins widi noticing the declaration of the lords 
tQ tte king on ^ jt6di of Majr t6^, diat -their intention wtt not to leflen any 
things which 4y the xttth^f &preaiaoy tkcjkoAfmw^a <• «Gft m 4cfeRd$ anl 
then it proceeds thus* 

^ Afterwards the laid 26. Jkbf the.Ung dGut ttr ibt two chief juftices Hyde and 
^ Richardfon^ attend iiim it Whitehall, Kbo came -untolus Ma)efty,.aAd ivho in 
^ private dcUyeredrthem acale>and reqweftedihom jcpaflemble tqpthcr ;ill thejudgc^ 
*^ and under their hands to get their anfwer theiewb^ which »fe Jtore £3l].oweth« 

'^ I. QUESTION. . 

^ Vfheflicr in no csde-whatfoever the Wng may not commit a lUbjea without 
« (hewing a caufe ?— Whcretinto Aey made an anfwer Ac lame day under their 



W «. Pari. Hift. 151. x68, ^04. aoy. an. 244. and 6. Hume tit/ufra%sf. 
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king to require aid of the fubjedit in time of necefllty, and who 
foon afterwards was pardoned by the king and rewarded with a 

biflioprick) 

*' hands, which ^^'as the next day prcfintsd to his Majefty by the faid two chief 
** juftices, which foUoweth in thefc words. 

" THE JUDGES ANSWER. 

« We are of opinion, that, by the general rule of law, the caufe of commitment 
" by his Majefty ought to be (hewn. Yet fome cafe may require fuch fecrecy, 
*^ that the king may commit a fubjefl: without fhcwing the caufe for a conve- 
" nient time. 

** Which faid anfwer being delivered to his Majefty by the faid two chief juf- 
" tices, itpleafed his Majefty then to deliver a fecond cafe ; and he required them 
^ to afiemble all the judges, and under their hands to declare to him 'the law 
** therein, but required them to be very Jecret and to reveal the matter to none^ as 
" alfo he had done in the former. Whereupon they all the next day aflemblcd, and 
" after confultation had, they all fubfcribed their name to an anfwer to the fame, 
** except lord chief baron, who by reafon of ficknefs was not prefent at their con- 
*^ fultation ; which refolution was delivered to his Majefty by the faid two chief 
** jiiftices. This faid fecond queftion followeth in thefe words. 

. " Whether, in cafe a habeas corpus be brought, and a warrant from the king 
« without any general or fpecial caufe returned, the judges ought to deliver him 
** before they underftand the caufe from the king? 

« THE JUDGES ANSWER. 

« Upon a habeas corpus brought for one committed by the king, if the caufe be 
•« not fpecially or generally returned, fo as the court may take knowledge thereof, 
" the party ought by the general rule of law to be delivered. But if the cafe be 
« fuch, that the fame requireth fecrecy and may not prefently be difclofed, the court 
« in difcretion may forbear to deliver the prifoncr for a convenient time, to the 
« end the court may be advertized of die truth thereof. 

« This anfwer being fo delivered his Majefty then gave unto the faid two chief 
« juftices a third queftion, and commanded them to aifcmble their brethren forth- 

« with 
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bifhoprick) and tlie cafe of the Banbury rioters, which latter 
was adjudged by the%)rds on the complaint of a private perfon 

h 2 by 

« with and yield him an anfwcr to the fame under their hands, which they alfo 
" received. And the next day all met together ; and after deliberation had, they 
" all fubfcribed their names to an anfwer to the fame, which by the faid two chief 
" juftices was prefcnted to his Majefty upon the 31ft of May, n9 perfon being 
** prefent with his Majefty at any of the faid meetings. The faid third qucftion 
" here foUoweth. 

" 3. QUESTION, 

" Whether, if the king grant the commons petition, he doth not thereby con- 
" CLUDE himfelf from committing or reftraining a fiibjedl for any time or caufe 
^ whatfuever without Ihev/ing a caufe ? 

" THE JUDGES ANSWER. 

« Every law, after it is made, hath his expofition ; and fo this petition and 
^ anfwer muft have an expofition, as the cafe in the nature tliereof ihall require, 
•* to ftand with juftice, which is to be left to the courts of juftice to determine, 
" which cannot particularly be difcerned until fuch cafe (hall happen. And although 
« the petition be granted^ there is no fear of conclusion as is intimated in the 
« queftion." 

The feme account goes on. It relates the giving of the king's firft anfwer to 
the petition of right on the 2d of June 1628, the conference of the lords and com* 
mons on the 7th of June, their joining to petition the king for a more clear and 
fatisfaSory anfwer, and the king's compliance the afternoon of the fame day, as to 
which fee 8. Pari. Hift. 146. & 201. — Of king Charles's confulting his judges 
foon after the paffing of the petition of right, and when he had diffolved his third 
parliament and had committed Mr. Holies, Mr. Selden, and Sir John Eliot for 
iheir parliamentary fpeeches, there is already an account in print both in Rufh- 
worth and in vol. 8. of the Parliamentary Hiftory. But the prefacer doth not 
recolle£l any printed ftatement of xKisfecret communication between the king and 
his judges before his paffing of that famous law; and therefore hopes, that the in- 
troduftion here of an occurrence, though foreign to the judicature of parlia- 
ment will be excufed. It is for future writers of Charles's reign to make the 

full 
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by petition to themfelvcs (ee), and confequently was an af- 
fumption of original Jurifdidtion over^iftlcmeanors uncon- 
ne(Sed with privileges or impeachment. But there was a • 
great abundance of civr/ cafes. The refult of thefe is, that 
the lords were making great advances towards fixring in them- 
ielves an umver/al }un£iiO:ion both ongma/ znd appe/I^ over 
caufes between party and party, the orders of the houfc in this 
refpeft extending to fpiritual courts as well as tempcnal (y^). But 

full comment upon fo extraordinary an occurrence, and to conned it with his 
fubfequenc proceedings. But even here it may perhaps be allowable to lament^ 
that a Prince, in many refpefb amiable and accompIKhed, fhould be fUch a de- 
voted ilave to- claims of regal prerogative, as, at the very moment before un- 
qualHiedly paffing a law for declaring the rights of his fubje6b, to concert under* 
mining tlioe declaration by cland«ftincly obtaining a filvo of evaflon i and that 
judges, on many accounts eftimable men, (hould be fo forgetful of duty, as to lend 
themfolves to a purpofe eertainly di%raceful in it's projeSt and probably ruinous in 
it's confequences. Sir Randolph Crew had been recently removed from the chief 
jufticeihip of the king's bench j and (b e(caped being a party to this clandeftine 
concert of die king and his judges^ or rather wis removed from an apprehenfion 
of his being too firm to be won into the meafure. His (ucceilbr Sir Nicholas Hyde 
was lels fortunate : for he had been recently promoted to the fame chiefship^ 
At leaft he was treated as a j udge^ from whom oUequtoufiiefe w«a expe£tod. Yet, 
<mly fourteen years before, he^had^been appointed by the houfe of commons, oneof 
the managers for arguing at a eonfeveaoe with the lords agasnft toiuage and 
poundage without z€t of parliament. 

{te) Journ. Dool Proc. %. April i6a& 

(/) See for the ixcbequer the bailiff of Stow's cafe, Journ. Dom. Proc. i. April! 
1628. (or chancery Starkey v. Starkey, Ibid. 30, May 1628. (ox J^ Jpiritual 
courts, Vaughan's petition. Ibid, lame day, and Briftol cafe, Ibid. 7. Feb. 1628-9. 
for court of wards Earl of Warwick's petition, Ibid. 22. May 1628*. and for 
iriginal caufes. Sir Francis Conningfby's cafe. Ibid. 31. May 1628. Margaret 
Dyer's cafe, IbiA 18. June 1628. and 16. Feb. 1628-9. Crokey*s cafe, Ibid. 
24. 27. & 31. Jan, in lame year, and Iflt of Rhce cafe, IWd. 1+. Feb. 1628. 

yet 
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yet perhaps there will not be found a direS precedent of 
cxprefs petition of appeal from a decree in equity, with fuch 
a full bearing of the caufe by the lords and fuch a full order 
cxprefsly affinning or reverfing, as to be a coiwplete unequi- 
vocal exercife of equitable appellant jurifdidlion by the lords 
rfiemfclvcs. Probably alfo this may be what is meant by lord 
Hale, in the following Trcatifc (^), where he ftates, that he 
could never yet fee any precedent of greater '* antiquity 
** than the 3. Cha, i. nay, fcarce before 16. Cha. i." It is 
alfo fome evidence againft an earlier full exercife of appellant 
jurifdiftion l^ the lords over catifes in equity, that, when 
Charles's fourth parliament was diiTolved, three bills for re- 
verfing three feveral decrees of chancery were depending 
before the houfe df commons i^gg)^ 

\g) See p. i94.-^Note on die peticbn of La^ Leke sigMoft Lord Deyncourt 
12 Feb. 1628-^ the lords expreftly confinxied a decree* See Journ. Pom. 
Proc of that day. But the petition was to 'take away his privilege^ which pre- 
vented the decree from having ttkSt ^ and therefore it was not q^uite an appi(il 
ca{e» 

{gi) '^^^ editor aflerts this fa£k on the authority of the already cited manufcript 
volume of papers relative to Parliament^ Trade, Revenue, Chancery, and other 
important matters of a public nature, in the reigns of James the Firft and his 
fon Charles. See before p. xlv. note {d). One of the papers in that volume is 
entitled ^ A Note of (uch Bills which were in Agitation in the Houfe of Com* 
** mons the laft SeiSon of the laft Parliament 4. Caroli Regis J* The Notemen- 
tbns three bills for reversing decrees of chaneery : namely, one in (he caufe of Sir 
Arnold Herbert knight and others againft Lawraoce Irocons,. Peter Bland and- 
others ; another in the cauie of Searks againft Searles ; and a third in which Sir 
Tbomas Jeremy and Dame Joan his wife were ooncemed* The iame Note men** 
ttoDS a bill for revcrial of a decree of iJie court of wards and liveries^, and a bill 
confirmiflg a decree of lord Coventry who had boeii made loid kce of r two or 
Acee yean bcfiMfc^ 

Charles's 
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CiiARtEs's fourth parliament did not very long furvivc 
pafling the petition of right. That law had the king's aflent 
the 7th of June 1628; and the king prorogued the parlia- 
ment on the 27th of the fame month, when a remonftrance to 
the king againll levying tonnage and poundage without con- 
fcnt of parliament was actually reading in the houfe of com- 
mons (^). Felton's horrid aflaffination of Villiers Duke 
Buckingham foon followed ; and upon that event. Lord 
Treafurer Wefton, afterwards Earl of Portland, and hvliop 
Laud, afterwards archbifhopof Canterbury, became chief ui- 
vifcrs of the crown, or at leaft were fo confidered at the 
time {A/j), But whether the famous Sir Thomas Wentworth 
Earl of Strafford, who had warmly oppofed in parliament 
Charles's irregular and unconftitutional meafures, and had fufFer- 
ed imprifonment for refufal to comply with a forced loan, and 
had alfo adlively fupported the petition of right, but 
recently had been taken into the king's favour and fucceffively 
made baron and vifcount, was yet enough advanced in the 
king's confidence to be reckoned in the fame way, feems un- 
certain (/). Then the parliament was re-affembled, and was 

allowed 

{h) See 8. Pari. Hift. 241. and Sanderf. Hift. of Cha. i. p.'li6. 

{hh) I. Rufliw. 662. 

(/) See Append, to StrafFord's Letters, at the end of vol. 2. p. 430. However, 
from the ftile of a letter of Lord Treafurer Wefton to Lord Straftbrd dated 8. Sep- 
tember 1 6^8, which was only a fortnight after the Duke of Buckingham's death, 
it appears that the Treafurer looked up to Strafford both for counfel and for fup- 
port. See Ibid. vol. i. p. 47. It has been obferved, in favour of the quick 
tranfition, from Lord Strailbrd*s being imprifoned for not acquiefcing in a forced 
loan and warmly fupporting the petition of right, to his being -made a peer and 

advanced 
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allowed to fit from the 20th of January 1628-9, ^^ ^^^ 25th 
of February. But the king, ftill finding the commons per- 
tinacious, or, to exprefs it more juftly, firm and refolved 
againft tonnage and poundage without adt of parliament and 
againft other irregular mealures of his government, adjourned 
the two houfes, and on the loth of March proclaimed a dif- 
folution under circumftances of even outrageous quarrel (/). 

Eleven years now pafled without any parliament; and 
during that long fpace Charles and his minifters contrived to 
fupply the defedl of parliamentary aids, by adding fhip-money 
to tonnage and poundage, and by reforting to various other 
devices of extra-parliamentary taxation ; as if there was a per- 
fedt oblivion of the petition of right ; and as if that recent 
declaratory law againft fo charging the fubjeft had no 
binding force againft* the Crown, or, to \ife the language 
of himfelf and his judges on another branch of the fame 
law, did not conclude him (//). But at length (w) 
the infurrcition of Scotland and other exigencies impelled 
Charles to call a new parliament ; and a new one, being the 

advanced into high office under the Crown, that after granting the petition of 
right there was no reafon for declining royal &vour. See the dedication to the Stra£. 
ford Letters. But how could it be confiftent, that a zealous fupporter of the 
petition of right, one great obje£l of which was to condemn levying taxes without 
grant of parliament^ (hould immediately afterwards a£t with minifters, who per-^ 
fitted in taxing at the ports by prerogative ? 

(/) See 8. Pari. Hift. 327. to 335. Sandcrfon*s Life of Cha. i. p. 130. 

(//) Hume's Hift. chap. $%. & p. li. before in the note there. 

{m) Hume's Hift. chap. 53, 8. Pari. Hift. 396. and Clarendon's Hiffory, 
firft book, 

fifth 
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jfifth called by Charles, m^t accordingly in April 1640. it 
was, however, both ihort and inaufpicious- The king was 
urgent for fuppUcs. But the houfe of conunons was obdurate, 
and infifted upon firft examining the aggregate of grievances ; 
and when the lords interpofed to iccond the king's folicita* 
tions, voted it a breach of privilege. The conunons ftill 
pcrfifting to poilpone fupply, the refult was a diflblution of 
parliament in lefs than a month after it's being affembled : a 
meafure, which lord Clarendon in a manner ni^putes, to the 
inalice of Secretary Vane and the injudicioufnefs of Herbert 
folicitor general, connedbcd with the apprehenfion of a fpcedy 
condemnation of fhip-money 5 and which the king is faid 
afterwards to have heartily repented. The journals of the 
two houfes for this fhort feflion contain fome important ex- 
planations of the condufl: of public affairs during the pre- 
ceding long intcrmiffion of parliaments. But there doth not 
appear fo much as a commencement of bu£ine(s of judlcaturo 
of any kind ; though it is obfervable, that the lords began 
with appointing a committee for petitions {mm). 

Within four months after the diflblution of Charles's 
£fth parliament, the Scotch army entered England (»)i and 
their root of a |>aitt of the km^'t forces at NewixMim, thDngh 
FoUovsred with a treaty of accommodation, foon forced fl» 
king into the meafure of once more aflemblii^ the fcgiflature. 
Accordingly, by the advice of a ^eat council of peers at 
York, Charles fummoned his lixth and laft, or, as it is ufually 
called, iht /ong parliament. It firft met t!he third day of 

(mm) Joum. Dom. Proc 16. April 1640. 

{«) Sec Clarcnd. Hift. book 2. Humc*s Hifl:, chap. 53. and 9. Parl.Hift. %. 

November 
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November 1640. To look this great xra of our hiftory in 
the face for a moment on the prefent occafion, might be ex- 
tremely interruptive to the fubjeft now under coniideration : 
for who can furvey the origiiwand progrefs of a long civil 
war, and the incidental aggregate of human calamities, with- 
out danger of being abforbed in the fubjedl ? Such, as are 
qualified by underftanding to make a juft eftimate, and at 
the fame time are not overcome by paflion, may fee, on both 
fides engaged in the dreadful conflicts of the nineteen years 
previous to the reftoration, much to approve, much to con- 
demn, much to admire, much to abhor, much to compaf- 
fionate. On the popular fide, at firft it was, or at leafi: ap- 
peared, a conteft to preferve law and conftitution againfi: the 
encroachments of the crown and its minifters -, though even 
in the outfet that contefi: was ftained by fome difgufl:ing and 
even fanguinary exceflfes. Afterwards the fame contefi: degene- 
rated into a compound of tyranny and anarchy ; and fo our 
monarchy was overthrown, and our ariftocracy was crufhed, 
and yet a democracy was not obtained, all the gain confift- 
ing of a merely nominal republic. But like a fever in the 
natural body, where at lafi: extindlion is efcaped, this poli- 
tical difeafe happily had its period of duration ; and when that 
was compleated, health returned rapidly, and the three great 
components of our conftitution were fuddenly revived and 
became fuddenly reunited. As for precedents of any kind 
during a time fo boifterous and diftempered, they are in almofl: 
all points to be diftrufted. In the particular inftance of judica- 
ture in parliament, the fliort ftatement is this. Whilft in form 
the two houfes had the rule, moft of the powers of govern- 
ment were in eff'e£} monopolized by the commons ; except that 
judicature feems to have been very much left to the lords* 

i So 
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So it went on till about the time of the king's fatal cataf- 
trophe {nun) ; which was preceded by a vote of the com- 
mons, 

[nnn) Some refiftance however there was to the extended and fole cxercife of 
judicature by the lords as early as 1646 and 1647. The cafes of Lieutenant 
Colonel Lilburne in 1646-7 and of Sir John Maynard in tl^e year following arc 
inftances of this, and will be made the fubjed of a fubfequent note. Between 
thofe two cafes alfo there occurred a -circumftance very tlireatening to the lords 
in their judicature as well as in other points* For in Augiift 1647 general Sir 
Thomas Fairfax and the council of the parliament's army agreed upon heads of 
a propoiiil from them to the parliament's commiffioners rcfiding with the army ; 
and two of the articles were aimed at the judicature of the lords. The article* 
afFefting that judicature as given in Rufli worth. Part IV. p. 732. were, 

** That the judicial power OT power of final judgment in the lords and coM^ 
** MONS, and their power of expofition and application of law without further ap^ 
^^ pealj may be cleared > and that do officer of juftice, minifter of ftate or other 
^ perfon adjudged by them may be capable of proteflion or pardon from the king 
** without their advice orconfent,'* 

** That tb£ right and liberty of the commons of England may he cleared and 
** vindicated^ as to a due exentption from any judgment trial or other proceeding 
" againft them^ by thi house of peers without the concurrino judgment 
" of the HOUSE OP commons; as alfo from any other judgment fentcnce or 
*^ proceeding againft them^ other than by their equals or according to the law 
^* of the land.'* 

Thfs fprmer of the& articles clearly includes a claim to have a dedaratioa, 
that the fupreme appellant jurifdi^ion belonged to the houfe of lords and the boufe 
of commons^ jointly. The latter is not fo fpecific in its requifition. But 
it apparently points againft the exercife of^ original jurifdiSfion by the jlords 
-over commoners without a concurrence of the house of commons. 

To this extraft fi:om th« beada of propolals from the parliament's army, ic may 
be proper to add, that the attack of the JuriidifUoa of the lords in 1647 was 
not confined merely to the cafe of Sir John Majrnard : for feveral other impeach- 
anient cafes, about the fame time, and in Tome degree conne&ed with his, appear 

to 
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mons, declaring themfelves tlie fupreme power of the na- 
tion and their ads to be laws without the concurrence of 
kmg or lords, and was almoft immediately followed by ordi- 
nances, exprefily abolifliing both the monarchical and ariflo- 
cratical parts of our conftitution, and fubftituting a govern- 
ment by the exifting houfc of commons only, fuch as that 
houfe in its then reduced flate v/as, with a council of ftate 
to aft as the executive power under their orders [?nmn). All 

i 2 thefe 

to have involved the fame confideration. In Mr. Clement Walker's Hiftory of 
Independency Part I. there is a long and interefting but rather a confufed account 
cf Sir John Maynard's cafe and thofe conneSed with it. In page 6 1 of fame book 
there are fome arguments by the author Mr. Walker againft the judicature of 
the lords, particularly where it is exercifed over commoners. After fomc previous 
remarks, and efpecially fome references to three printed pieces intitled " Sir John 
•* Maynard's Royal Qjiarrcl and his Law's Subverfion," — " Lieutenant-Colonel 
** Lilburne's Whip for the prefent Houfe of Lords," — and '* Judge Jenkins's 
** Remonftrance to the Lords and Commons of the two Houfes of Parliament^ 
« dated 21. Feb. 1647," — Mr. Walker afferts, that without the king's fpicial 
authority the lords have not any judicature. This he undertakes to prove by 
three reafons. His firft reafon is the derivative power of the lord chancellor or 
keeper, and of the judges of die king's bench common pleas and exchequer. His 
f^cond reafon is an aflertion, that the king's appointment of a lord high Aeward 
is eifential to the trial of a peer in paj^lilment ; which aflertion is according to 
the opiWon of lord keeper North on the Earl of Danby's impeachment in the 
reign of Charles the Second, as appears in the life of lord keeper North by his 
brother Mr. Roger North, but was iii principle overruled in the Earl of Ferrers's 
cafe in 1760, upon die reafons of which there is a learned explanation by Judge 
Fofter in his report of the latter cafe. Mr. Walker's third reafon was, that on 
error the lords derive their authority from the writ iflued by the king out of chan* 
eery. To thefe three reafbns Mr. Walker fubjoins fome ftrong obfervations 
• againft the proceeding by articles of impeachments, as if the proceeding by hiU 
was the only conditutional niode of prolccution in parliament. 

{nnnn) See Journ. Comm. 6. Jan. 1648-9. and 6. & 7. Feb. in fame year. 
The ordinance for abolifliing the kingly office was paffed 17, March i648-9> 

and 
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thefe extremities having been accompliflied, nominally by 
the houfe of commons, but really by a minority of that houfe 
backed by the army ; that houfe, or rather the fmall remnant 
of it, as inftruments of thofe who from their afcendancy over 
the army arbitrarily difpofed of every tiling, became poflelfed of 
the whole fovereignty ; and from this extraordinary change, 
the laft feal to which was put by ordinances pafled in Fe- 
bruary 1648-9, the houfe of lords was forced into a complete 
ftate of dormancy for above ten years fucceffively. Whilft 
however the lords were permitted to exift, afting under the 
extremities of a government carried on without its conftitur 
tional head, and under the circumftances of fuch a partition 
of power with the other houfe as is before defcribed, they 
naturally fell into the affumption of much more judicative 
power than had before been their fhare. Accordingly wc 
find, that very foon after the beginning of the long parlia- 
ment the lords, upon petitions to themfelves, exercifed both 
original and appellant jurifdidlion, as well in caufes of equi- 
ty {0) as of law ; extending their orders, even to the pu- 
nifhment of mifdcmeanors, and to the awarding of damages, 

. and that for taking away the houfe of peers the 19th May 1649. On the latter 
day there was alfo pafled an ordinance declaring ^ the people of England to be a 
*' commonwealth and free ftatje," and governable as fuch ** by the fuprcme authority 
" of this nation the reprefentatives of the people in parliament, and by fuch as 
*' they (hall appoint and conftitute as officers and minifters under them.'* All 
thefe ordinances are printed in Scobell. 

{0) As far as the editor has yet obferved, the firfl: dire£l petition to the lords 
jduring the long parliament for reverfal of a decree in equity was on 23. Jan. 
1640-1 by lady Moulton againft a decree and diverfe orders of lord keeper 
Finch ; and the firft dire£l reverfal of fuch a decree by the lords at any time was 
«n 9. Feb. 1 640-1. See Journ« Dom« Proc. accordingly. 

and 
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and fo arbitrarily encroaching upon and controuling the or- 
dinary jurifdiftions of the kingdom, and invading the func- 
tions both of judges and juries. The truth of this remark 
will appear, from an abundance of inftances, to any, who 
examine the Journal of the lords from November 1640 to 
the end of 1641, without being at the trouble of further 
purfuing the inquiry {00). But to draw precedents of judicature 

in 

{00) Notwilhftanding the great exceeding of the lords in point of judicature, 
between the firft fitting of the long parliament and the ordinance of die commons 
for abolifhing the upper houfe, it feems not to have been in any degree refitted, 
till about 1646, whan Colonel John Lilburnc, the fiery ebullitions of whofc 
religious and political enthufiafm were ever involving him in flate-profecutions, 
and the invinciblenefs of whofe courage enabled him to triumph under the con- 
fequences of them, having been queftioned by the houfe of lords for a book flan- 
dering the Earl of Manchcfter and alfo the law of England, gave in a warm 
plea in writing protefting againft their jurifdiAion, and appealing to the commons 
of England. The refult was, diat for his writings including his plea of protefta- 
tion, he vras fentenccd by the lords in a fine of j^4X)00, to imprifonment in 
the Tower for feven years, and to incapacity of office during life. See Journ. 
Dom. Proc. 10. II. July & 17. Sept. 1646. 14. Pari. Hift. vol. 14. p. 445. & 
462. & vol. 15. p. 18. to 29. and vol. 17. p. 349. His writings were in fome 
refpefts very provoking, and in general very hot. His conduft alfo before the 
lords was very boifterous. He refufed to kneel at the bar of the houfe, flopped 
his ears with his hands to prevent hearing the charge, and addreflfed the lords in 
very furious language. This perhaps may in fome degree account for their being 
betrayed into an excefs both of puhifhment and of their conftitutional powers. 
Some months after Lilburne's cafe, the lords met with a fimilar refiftance to Acir 
judicature fi'om one, who was of a graver caft and by no means a fanatic or an 
«nthufiaft. This latter perfon was the famous lawyer Sir John Maynard ; who, 
being impeached by the commons before the lords for treafon as well as mifde- 
meanor, and finding himfelf at their bar with the doors of their houfe Jhut^^ re- 
fufed to fubmit to their jurifdiaion, infifting, that it was a cafe for trial by a 
jury in the ordinary courts of juftice ; claimed to be heard by counfel againft 
their proceedings ; and even refufed to kneel at their bar. Though alfo he was 
£ned ^500. for not fubmittbg himfelf to the ufual cpurfe of the houfe^ he ftill 

pcrfevered 
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in parliament from proceedings during a time of fuch excels^ 
would be at oae moment to prove almoft all kinds of judi- 
cative pov/ers centered in the lords^ and the next to prove 
the non-exiftence of their body. What tlierefore Lord Hale, 
who was himfelf a witnefs of the calamity from beginning 
to end and profeflionally no incoiiliderable after (ooo), has 

perfevered in bis refiftance ; refufing to hear the articles read ; and when they 
had bejn read, declaring, that he had not heard them, and that in comparifon with 
the procetdings of the lords againft him he admired thofe of the condemned ftar 
charpbcr. See 6. Pari. Hid. 517. & Journ. Dom. Proc. 5. Feb. 1647-8. This^ 
v/as fubftantially refifting the lords in their juJicature in much the lame way as 
had been recently done by Lilburne. Thefe two cafes terminated thus. Sir 
John Maynard was never tried on the impeachment againft him ; but he was dif- 
ablcd from his feat in the houfe of commons by order of that houfe, and was kept 
"out till June 1648, when the order againft him was revoked. Lilburne fuftered 
longer and more feverely : far he was kept a prifoner two years in the Tower, 
But he was at length rekafed, and had the remaining punifliment remitted by 
the lords on application of the commons ; and the propofer of this interpofition 
on his behalf was Maynard, whofe fpeech on the occaiion has reached the prefent 
times. See 17. Pari. Hift. 349. Journ. Comm. Aug. 1648. and Journ. Dom. Proc 
jEbr the following day. Furdier particulars about Lilburne may be feen in the article 
of his life in the Biographia Britannicaj being one of the moft laboured in chat 
valuable collc6):ioa^ It is tx> b« wifhed, that, in the new edition of that inftruc'^ 
tive work,, the like pains may b« taken with the life of Prynne, who was a 
fellow fuiFcrer with but finally a determiacd opponent of Lilburne. The life 
of Prynne ia the original editioa is executed in a very flight manner. Executed 
upon the fame (bale and with the fame fuccelsful induftry as the Ufe of Lilburne^. 
it would throw great light upon the hiftory of the time. Till there fball be fuch 
a RiU life of Prynne, the account of him in Wood's Athen. Oxon. being much 
fuller than what is in the Biograph. Britann. and containing a lift of his. numerous 
works, may be ufcfiilly fubftitutcd. 

(mo) Lord Hale was 31, when the long parliament firft met. He was junior 
counfel to archbilhop Laud on his impeachment, and was counfel for fome of the 
principal royalifts on their trials, and was to have been counfel for the unfortu- 
nate Charles the Firft, if all hearing for him had not been prevented by his fpirited 
and becoming denial of the jurifdidion. 

cxprefled 
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^xpteflcd in the following Trcatifc with his ufual pklnncft 
and difpaffionatcncfs, is perhaps placing the judicial a(fls of 
the lords in the long parliament in the proper light : for he 
Ihortly ftates the thronging of complainants efpecially to the 
Jhoufe of lords, and their promilcuoufly hearing all complaints 
of decrees, fentences, and judgments, but at the fame time 
treats their proceedings as too tranfpcrted beyond the 
known proper bounds to count as precedents for regular 
times {p). 

How the judicature of parliament was exercifed from the 
fuperfeding of the kingly office and of the houfe of lords till 
the reftoration; or whether in the parliaments during that 
interval, if fuch curtailed and iiTegular aflcmblies are to be 
fo called, any judicial buiincfs beyond cafes of privilege was 
tranfafted ; it would require a long iuveftigation of the re- 
maining entries of their proceedings to afcertain ; and to enter 
particularly into iuch a field of inquiry at prefent, would too 
much delay the profecution of the fubfequent and more 
material parts of the fubjed under confideration. But pro- 
bably at leaft the appellant part of fuch judicature was in a 
ftatc of fufpciwc and inaftivity : and perhaps the executive 
government for the time being thought this defeifl fufficiently 
fupplied^ by ifliiing v^rrits of error and commiffions of dele- 
gates under the great feal of the commonwealth, to examine 
judgments decrees and fentences, in the fame kind of way 
out of parliament, as was ufual before fubverfion of the 
monarchy. In one inftance, however, provifion was made 

U>) See p. 194- 

to 
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to regulate appellant jurifdidioii : for the protcftor Crom- 
well, by advice of his council, made an ordinance {q) in 
1654 for limiting the jurifdidlion of chancery and regulating its 
proceedings ; and by it he conftituted a very refpedlable mode 
of examining the decrees of that lofty court. The mode 
• was giving a rehearing before the lord chancellor or lord 
keeper of the great feal joined by fix judges, of whom two 
were diredted to be taken out of each of the courts of the 
upper and lower bench and the exchequer, and of whom 
alfo one was to be a chief juftice or chief baron ; and autho- 
rizing the forum thus conftituted to make a final order. To 
the ordinance containing this provifion for appeal from decrees 
of chancery. Sir Bulftrode Whitelocke firft lord commif- 
fioner of the great feal. Sir Thomas Widrington one of the 
other two commiffioncrs, and Mr. Lenthal mafter of the rolls, 
made great objection. They even remonftrated with the 
proteftor Oliver Cromwell againft executing the ordinance ; 
and the two former, confcientioufly perfevering, were removed 
out of office » The nature of fome of thefe objections is fully 
ftated in Sir Bulftrode Whitelocke's Memorials (r) : and 
thence it appears, that the propriety of the appeal given was 
not particularly objefted ; except that it feems, as if, befides 
the fpecified objediions of inconvenience, Whitelocke, and 
the two who joined him, had confidered the ordinance as in 
fome points legiflating, and therefore beyond the authority of 
Cromwell and his council. 

(f ) ScobeU's Ordinances for 1654. chap. 44. fe£k, 63. 
(r) Sec p. 621, to 627. of cd, 1732, 
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Thb next flcp in our narrative k to the R«ftoration. 

But before coming to that «ra of return of the antient 
Englifti conftitution, it may be conducivct to a better under- 
ftanding of the conteft which foon followed between the 
two houfes about judicature in parliament, to take notice, not 
only of a relative work of no inconiiderable importance, firft 
written and publiihcd in 1647 V ^ learned but very peculiar 
and eccentric author, when both the kingly ofijce and our houfe 
of peers were for a time in their wane, but alfo of the provof 
cations under which the book was written. 

EvENf in the outfet of the war between tli<? firil Charles 
and the two houfes of parliament, an inveterate enmity tp 
both the monarchical and ariflocratical parts of our govern^ 
ment was more efpecially current with a par^r <?onfifting ojf 
thofe ufually called Leve//er4 (rr) % who, vs!il^tt the jyofeffio|i 
of perfed equality, aimed at fubv^ting the rights of prot- 
pcrty, or rather dmoft every fpeciei of acqiurcd rights \ foipe 
wildly eacpedtng to meliorate civil government fejy ncyvly cpn^ 
ftituting it ; vA others deceitfully prpje(^ii|g to lift th«mi^)vec 
into wealth and power^ hy ftrtppuigt^ F^Q^pP&iSsrs ami 

{rr) Ttis name is iaU to bav« been Mc f^v^n by Chgrjj?s ^ Fjrft in jd|e 
paper whidi he left on his efcape from imprironoient >t Hampton Court i^ 
talcing refuge in the ifle of Wight. It is atleaft fo ftatcd in 4. Haildan Mifcdlany 
ina pamphlet, vbich «vasj>uUifhcd in 1659 to cx|ikiJnand jujEbafydieptincipies of 
tiMe qaHed Uvf&rs, The titl^ gf <jbi^ pm^JMUt nw « T^ )ypy^iLi,e&; ^^ 
^ the Pxiffcipl^ mi Maxims QQmcr«ii^ GpvermifiotMd Kdigigiv ^1^4 j^ 
^ aflerted by thofe commonly called Levellers." Great caution is requiiite in 
daffing perfons amongft Levellers: for, from the perverftons of party fpirif, the 
4^pdlation as oiten moft groffly mifapplied. 

k working 
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working themfelves into their place. As die war bctwceir the 
king and tlie two hbufes of parliament proceeded, thefe per- 
Ions were continually gaining ftrength; and what at length 
tended vaflly to increafe their confequence was, that for a 
■time they had been found convenient inftruments to the 
towering ambition of Oliver Cromwell and? tlie deep views 
of his partizans, in new modelling the parliamentary army, 
and in other enterprizes agaij>{l thofe who had hitherto guided 
publick affairs on^ the part of the two houfes* Under fuch 
circumftances it was to be expefted,. that the prefe (bould teem 
with publications againft mondrchy and arirtocracy. So 
accordingly the faifl was in 1647 and for fome time be- 
fore {s) : and amongft the moft confpicuous pamphleteers- 
againft a king and houfe of lords flood lieutenant-colonel 
John Lilburne, memorable for the feries of ftate profecutions 
againft him under the fucceflive adminiftrations and various 
changes of government between 1635 and the reftoration, 
and (o zcaloully and invincibly cxceffive in his democratic 
principles as to be deemed the Coryphaeus of Levellers, or to 
life Mr. Prynne's coarfer diition ** the ringleader of the 
** regiment of new firebrands/* The more immediate objeft 
of attack with this defcription of writers was the houfe of 
lords : for as to the kingly office, it's funftions were already 
to fuppFefied, as to make the attack of it but a fecondary objecli^ 
The chief run>. therefore, was at the peerage: and not con- 
tent with ftating wherein the lords in point of judicature 
or otherwife had exceeded the due bounds, Lilburne and his 
fellow-labourer Overton,, with other champions in the feme 

{s) Sec the writings ckcd by Frynne in his Plea for the Loids, p. 24 & 4^ of 
0:eeditioa«f 16581 

caufe^ 
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caufc, attacked the order itfelf ; rdprefenting the peerage as the 
offspring of an ufurped prerogative of the crown, degrading the 
peers from an hereditary council for public good into mere 
creatures and fubfervient inftruments of royahy, denying to 
the houfe of lords all right to any ihare either of Icgiflative or 
judicial power {ss), and affirming the fupreme power to be in 
the houfe of commons only {sss). To encounter thefe ex- 
it 2 travagant 

(ss) The den'al by Lilbarne of all judicial power to the lords was ohjefied to 
him by Prynnc as a great inconfiftcncy ; the latter dating, that Lilburne had him- * 
felffuedthe lords by petition to reverfe the outrageous ftar-chamber fentence againft 
him and to compenfate him with damages. See Prynne's Plea for the Lords, edit, 
of 1658, p. 422. That the ftar-chamber fentence ^ainft Lilburne was reverfed 
asunjuft and illegal, and accordingly vacated by an order of the lords after hearing 
Mr. Bradfhawe whom they had affigned as Lilburne's counfel, appears by the 
Journal of* the Lords for the ad and 13th of February 1645-6. But it may be 
doubted, whether this was done on a petition to the lords from Lilburne ; for in 
their Journal of 26. Jan; iii lame year, there is an entry of a mcjfagefrom tht 
commons defiring the concurrence of the lords " in two votes concerning the un- 
c' juft fentence in the ftar-chamber againft John Lilburne ;" and there follows an 
order of the lords upon that giVniDd. The two reiblutions, to which the conunons 
dius defired the ooncurrence of the lords, had been made as long ago as 5. May 
1 641. but had been fuiFered to be dormant. However, whether Lilburne ac- 
tually petitioned the lords to reverie the ftar-chamber fentence or not, it appears 
certain from Prpne's ftatement, out of Lilburne's writings in another place, that 
he not only fometimes had extolled the lords for having done juftice to him, but 
had oocaiaonally denied the power of ^e houfe of commons without the lords. 
See p. 46. & 47* of Prynne's Mea for the Lords, In truth both Prynne and Lil. 
burne were fo open to the charge of inconfiftency, that in tbatrefped they com- 
bated almoft upon equal terms. 

{sss) But Lilburne did not always ftate his doftrines againft the lords in fo 
cxceiBve a way. The following paper, which was a pro{)ofition fent by Lilburne 
to the fpeaker of the commons in October 1647, when he was imprifoned by 
order <rf the lords on the charge of a mifdcmeanor, is a proof, that either he 05 

thofe 
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travagant tloAriiies, the indefatigable controvcrtlft Mr. Prytinc 
in i64jr brought forth his ^* Plea for the Lords or Houfe of 

^ Peers/' 

thefe about him knew bo# lo-Qxt^ his attack of die houfe of loids widi more 
caution ; though even this fpecimen of Lilburne has ftrong marks of ecoentricitjR. 
The paper is given in Lilburne's life in the fiiographia Britaimica, and being {(^ 
comieded withvthe fub]e<^ of this pfeface may not be unacceptable here., tt is as. 
£dQows: 

<<■ The propofition of Lieutenant Colonel John Lilbume, Prerogative 
*^ t^rifoner in the Tower of Ix>ndoA) made unto the Lords and Commons 
*^ aitembled at Weilminfter and ta the whole kixig^lom of England,. 
« Oa. 2, 1645U 

<< t grant the houfe of \hvi^ according td- the fhtuee of Edi«afd the Thirdly. 
« th^p. 5* tbhi^ve in IkW a jurifitt^oh for redrefling grievaiices, either upon illc- 
^ gal del/tfi or \\kg2X jk(^jHi^ls given in inf of the courts 6f Wcftminfter Hal!, 
** pnifiJed ihey bdi>e tke iiHg*tf articular cttMnifflin therefore, and 6ther the legal 
^ powers contained in diat ftatute ; which juriOidion and no other Aem to me> 
^ to be cbnfirmed fey the ftatute of ikt 27th E&z. chap. 8. and jtft £lia« 
^ chap. U 

^ Bat I paTitil^ dfeny, Ifiat tte hbufe of torft, by the kn<i«n oal dschred. 
^ W of EUgTandyhavtii^ MtdiHAi juHtsmcri&ii tivit am utMrnnn-wbau 
«/ifwh, iMtrjfir H/sj iinAy itheny^ #r wfhu^ i^ich is the mly and alone thing, 
« in cohtw^rTy b«wi)rt them and me. And thi^ pofttttti^. I wiH in a public 
•« affcmbly,ot !tefct« boA houfes^ in fcwdAate with inyfifrtyJmvyirs in England^ 

* thfet are praaitii>ntts of the law; andl wifl be content the k^ds fliall chufe 
«lhem every man raiid if ifterl have &id for myfelf what Ixaitn imyAhreeif 
^ fhifi fifty ku)ym 13w)Wi ttt TdeKver Aeil* jodgmcnts acccrdmg to the kxmm bm 
« bf EnglahAgiVfe It tttidet thbit hswds i^ioft me^ 1 wfll give dvet my prtfent 

' «« conteft with the k>rdsy and fiirrender myfelf up to the puniftiiftnt and ietilencsr 
^ of the prefent lords and commons, provided at this debate I haveju; or ten of 
tt my friends prejfent «r fake in writing aU that pajis thereupon. 

* df LtJttdtrt this ^ dr Oaobtt 1647." ^ 

Thia 
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'^ Pccrs/^ Formerly he and Lilburne had been equal fuf^ 
ferers from the cruel afperities of the ftar^chamber court f 
and juft before the beginning of the civil wars they were 
huzzaed as fainted martyrs in the fame popular cauie {t). 
But gradually they became enlifted in. oppofite parties in th« 
ftatc> and in almoft every point of viev^r completely hoftilc to 
each other (»). Prynnc vv^as ftaunch to prefbyterianifmf and 

bad 

This iuigular challenge, conneded with Sir Jbhxv Maynaurd's ofipofitton to the 
}urifdidion of the lords about the (ame time, renders it probable, that there Was 
at kaft a current doubt amongft lawyers,, whether the jurifiliftion of the lords 
had not been unwarrantably extended. See Airther the former note about Lil- 
burne in p. 6f« 

(/) See as ta Prynne Sanderf. in his Hlftr of Cha. I. 338. and as to Lilburne 
ftis life in tlie Biograpfaia Britannica* 

(u) They were in declared hoffility at leaft as early as 1645. '^^^ aj^jiears 
iy a letter of Lilburne to- Prynne dated 7. June 164.5, ^^ which there is an ac- 
count in note (P) of L^bume^s life in die Biographia Briaumka. It alfo appears 
fttrni Prynnc't TnSt intitled, «* A Fvefc Difcovery of feme Prpdigious New 
^ Wandering Blaziug Sftars and Fitibnmdfi* which was puUifhedin that year* 
In feftion 9; Lilburne is acculedof being the aggreflbr, by writing againft him 
Prynne ; more efpecially for the perfecuting fpirit in matters of rdigion exhibited 
in his treatife intitJed, *• Truth trtmnphtng orer F^Mhood, Antiquity over No- 
** velty." Prynne's anfwer to the imputation of intolerance exhibits him in a 
ooft di%ttftuqg way: <Qr he glories i» tieI%iov6 fierAcii^i^iyas if it WHS 11 duty. 
About two years after Pryi^ne publi&e^ a long wA dliibec^ ^^tife, i^io 
fievody recomaeiuliiig religious petibcutincu The verf tiiie W this fe^l^er treati,fe 
ii treineiid^iis. It is,^ ^ The Swoao y* Ca&isviaw MAj^israACV jfitf^^rM^ 
« or a FuU VisdicacJaa.^ ChiiftiaA Kii^ and M9C«ftnU»i AuidiQrit|r m^t fl« 

« Ptcuniafyt Cftfmdy and it^km Cafe with £««(/fcBmr»«*C-l^ Plimih^ 
•• ments." Thustheveryindividual^who^iinderthefandibnofpoliticksanif^jgiqq^ 
had beenbarbarouflyfenteiiced to lofe his ears to branding of the cheeks and toperpe^ 
tual imprifonmenty firft foi^ learned and rh^i^faiikri ncnfefife ag«u^ ^^sysMd pbjrrs- 

and 
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had imbibed the harih and four fpirit of intolerance, wliich 
then adluated pcrfons of that perfuafion both in England and 
Scotland : for thofe generous fentiments of toleration, which 
now feem to extend their influence over almoft all religious 
perfuafions amongft us, had fcarce begun to operate ; and in 
thofe times at leaft, Roman Catholic zealots were not the only 
advocates for religious perfecution, and even thofe of the 
church of England were far from faultlefs in that point. But 
Lilburne was moft heartily devoted to the Independents ; 
and it muft be confefled, that, however ftrange their religious 
fanaticifm might be, and however dangerous and outrageous 
their political enthufiafm, this latter party fo profeiTed and 
pracftifed the virtue of religious tolerance, as to acquire the 
fame (w) of having firft promulged it's mild and benevolent 
principles. Both Prynne and Lilburne had begun, with aft- 
ing as bitter enemies to, and writing inveftives againft, not 
only epifcopacy, but the king and his court : and both had been, 
cruelly punifhed by fentences of a judicature, in fome refped: 
ariftocratically compofed, the ftar-chamber always having had 
a large proportion of peers amongft it's members. But in the 
refult there was a wide fpace between the twoas to monarchy and 
ariftocracy ; though both continued their enmity to bifliops 

and againft Charles and his Queen on account of liberally and innocently coun- 
tenancing dramatic exhibitions, and next for difputaiious and . contemptible 
inveftives about the religious ceremonials, became a heated advocate for perfe- 
cution of opinions, even to the extreme of capital punifliment. How would fuch 
a man have aSed, had he beendeftined to prefide, over a court of religious inqui- 
fition,fuch as the inquifitions of Portugal or Spain ; or even over a mixed forum of 
politicks and religion, fuch as the ftar-chamber of whofe tyranny himfelf had been 
a viAim ? 

(w) See Hume's Hift. Engl. chap. SV 

and 
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and the epifcopal fonn of church government. On the one 
hand Lilburne's principles precipitated him into the moil de- 
mocratic exceffes ; his mind being too flightly endowed, 
and too much under the dominion of religious phrenzy, to 
philofophize upon republicanifm. On the other hand, 
Prynne, after having long written with virulence againft the - 
king perfonally, and diffufed principles ftrongly tending to 
encourage even more than {x) dethronement, at length changed 

(jf) His writings againft the king had been Co violent, and fo numerous, that 
"when Prynne, as a leading perfon for accommodating with Charles, was ar- 
bitrarily excluded from the houfe of commons and imprifoned by the army, and it 
had been determined to bring Charles to a triiil, Prynne's own writings were 
appealed to for juftiHcation of the then determined extremities againft the king. 
The pamphlet publiflied for this purpofe had a very long title, cxprelHve of 
Prynne's former accuCuions of Charles, The title, which it feems included the 
principal matter of the piece, is ftated at lengdiin p. 1116. of Sanderfon's Life 
of Charles. In the beginning it is ftiled ^ Mr. Prynne's Charge againft the 
** King." After a long catabgue of imputations againft Charles,.itis exprefled 
to be coUefled **from the Books written" by Prynne, and is defcribed to be 
** but a very finall tafte from' the nwtn Ocean of that, whfch he has written con- 
^ cerning the King and his ill behaviour fmce his coming to the Crown i as alfo 
** with references unto clear fatisfadtory convincing anfwers unto feveral objec- 
** tions, concerning refifting cenfuring and depriving kings for their tyranny, yea 
•* capitally proceeding againft them, by the said Author." For the proofs of 
the charge by Prynne againft the king, and for Prynne's doSrine in fevour of 
the cruel outrages then refolved on and fooa after afted^ the reader was referred 
to Prynne's own writings : namely, to the third of his four parts of *The Sove- 
** reign Power of Parliaments," which was publiflied in 1643, and to his 
** Rome's Mafter Piece," the fecond edition of which was publiflied in 1644, 
Thus Prynne, who, it muft be confefled, was one of the moft diftmguiflied for 
courage in refifting the outrage of the parliament's army to force the houfe of 
€ommons into the ordinance for trying the unfortunate Charles, and was feen 
cx)urageoufly aflive on his behalf, was himfelf made a witnefs againft the king ; 
and the former writings of Prynne were reforted tD> as the beft mode of anfwering 
his prefent condud and of preparing the publick mind for the^ cruel extremity 
which (bon followed* 

tns 
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his tone : and as if both his firll political and religious rcfcnN 
ments were fated, by employment in the deftrt»ftion of his arch 
enemy and anticnt per fecutor archbifhop Laud, whom he unre- 
lentingly purfued even beyond the graue{j^), and by feeing pref- 
byterianifm triumphant over epifcopacy and royalty fubdued into 
a wretched captivity, this compound of learned combuftibles at 
length pointed thcexplofionof his artillery againft religious inde- 
pcndeiKy and Lilburiiian republicanifm, and became violently 
zealous for royalty and a very bigot to ariftocracy. It is dif- 
ficult whoHy to account, fcr this traniition of a recent vi<9:im 
of flar-chamber perfecution, from revilings againft the firll; 
Charles and his court and againft hi /hops and all the appen^ 
dagcs -of prelacy, to the love of kingfliip and the peerage. 
But probably a blind attachment to the rigor and ftiffnefs of 
preft)yterianiihi as it was tlien faftiioned, and an abomination 
of the daring flights of independency and republicanifm, were 
powerful influences over the mind of Prynne : for it was not 
difficult to fee, that the prefbyterian h&km was moft likely 
to turn the balance of political power in their favour, by 

(y) Pryene publifhed no le(s than diree different books in relation to the trial 
of archbiihop Laud. The fir ft was publifhed in 1644 a little before the archbiihop'^ 
execution, by the title of A Breviate cf the Life rf William Laud\ and wis 
framed out of Laud's own Diary. The fecond was publiihed in 2645 by the title 
of Neva bidden Works §/ Darknefs brought to Publick Lights as an Introdu^cn 
to Laud's triaL The third was publiihed in 1646 by the title of Canterbury's 
JDomij or she FinsT Pa&t ^ a Qmipkat Htftory of the Commitmaa Charge 
Trial CoMdenmatioM and Execution of Wiiliam Laud. The two latter books werr 
publifliedalbr the archbifliop's execudon, which was in Jamiary 1644-5; and ik^ ' 
they were never oCMSipleatedy yet they alone extend to almoft Jioo pages in £»li« 
ddely printed. Such voluouaous reyenge after aa fineny's dead^ ir parh^ 

u&itmg 
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uniting with the king and the lords for that purpofe. Perhaps, 
alio Prynne was not fb entirely loft in religious and political 
reveries, as to be without hope, tliat by being a chief inftru- 
ment in fuch a mode of reftoring royalty he miglu hide the 
coarfe fligmas of ilar- chamber cruelty in the venerable and 
fpreading robes of. judicature. Indeed had king Charles re- 
turned to the exercife of the royal fundions under fuch an 
influence; it would fcarce have been wonderful, if, inftead 
of Mr. Hyde made a Lord Chancellor of England and Earl 
of Clarendon, wc had now to look back on Mr. Prynne, ex* 
idtcd into judicial pre-eminence and ariftocratical diftindtion, 
and confolidated into the peerage of which he Was fo ardent 
a defender. But whatever might have been the cauTe of the 
change, it is mioft apparent, that in 1647, when Prynne firft 
publiihed his Plea for the Lords, he was become the greqit 
champion for kingfliip and the houfe of lords againft Lilburne 
and every other devotee of republicanifm ; and the book is ex- 
aftly fuch as might be cxpe<5led from a bigot contending to 
elevate what his enthufiaftic opponents wiihed to deftfoy. The 

book is divided into two fed:ions. In the firft fedtion 

Prynne undertakes to prove, that the Lords, though not 
elected by the people, but originating from creation by 
the Crown, liave an antient and undoubted right to fit and 
vote in Englifli parliaments. Upon the fuppofition of 
a time of public tranquility, with all the parts of our 
Government inperfeft aftivity, the affertion^ which was thus 
propofed by Prynne for folemn argument, and which it is 
but juft to fay he maintains with yaft difpUy of learning imd 
acuteneis, was a truifiji. Nor even could Wtww's nuttu- 

1 tored 
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torcd cnthufiafm have found a pretence to be hardy enough^ 
to. deny, that under the government foexifting the houfe of 
lords was an immemorial integral and cffential part of an 
Englifli legiflature : and upon fuch a- cafe, all that the moft 
erudite znd profound friends of republicanifin could have 
colorablr urged muft have been^ that the exifting govern- 
ment was faulty ; and that the people, over whom and for 
whofe benefit it was adminiftrable, would confult their inte-' 
refts and happinefs by changing it into a pure republic. But 
the cafe really exifting, . when Prynne thus advanced into tha 
field of controverfy, was quite of another kind,. A war had 
been long carried on between the king and the two houfes 
of parliament ;^ ani during that war the two houfes had 
affumed all the royal funftions, and had without the 
king legiflated, even to the extent, firft of lopping off 
the bifliops from the houfe of lords, and next of abolifliing 
epifcopacy with all its appendages and fubflituting the pref- 
byterian form of ecclefiaftical difcipline and government ; in 
other words,, had* fo legiflated, to the extent of lopping of 
one branch of the houfe of lords andof changing the nations 
religion {z). The. refult of the war was^that the two houfe^- 
or rather what remained of them, were vi(fkorious ; th. 
they held the king in imprifonment ; and that they continue 
to carry on the government without him. When therefc 
Prynne firft publiihed his Plea for the Lords, the true iff 
between him and his opponents was, whether, with the p 
tient governmeat thus broken down, with a monarchy 1 

(«) See 9. Pari. Hift. 55* 356. 372. & 437. andinScobell,fce theordin 
of die two houfes for 12; June and 2. Aug. 1643. 3; Jan. 1644-5. 23; Aug. ' 
and 9. 0&. 1646. See alfo Huiband's CoUeaions, 877. 
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Prynne for the moft part avoids the true points of the con- 
troverfy. With that view, he drawls off the attention of hia 
feaders, by exhaitfting them with hiftorical proofs of the fa<5t 
of the antient government,, which was neither denied nor de- 
niable. Well knowing alfo the devout prejudices, or rather the 
cant, of the time, he fticlters hinifelf, in a cloud of references to 
holy fcripturc ; in the prophane aiiimilation of the infinite eternal 
and fupremc omnipotence of the univerfal Creator with the 
fluftuating and perifhablc atoms of human fovereignty ; and 
in prefumptuous argument from the relation between God 
and his creation mankind to that between tl^ petty monarchs 
of the earth and their fellow creatures ; with the hope, by^ 
fuch unnatural combinations,^ to delude bis readers into the 
abfurd Confideration of our kingly government and our peer- 
age, as if they were of divine right and indefeafible (a)» 

nuous an afTcrtor of tlie liberty of toanfcind and of accountablencfs for abufe of 
political power, and foTaccefsfiil an e^pofer of the pretended divinity^ monar- 
chical governments, was partial to a limited and mixed monarchy. See feflion i6i 
of his Difcourfes on Governments 

(a) The manner, in which Prynne argues from the Stipreftie A^ithor of all 
things to human government, is to this elFe£t:. Firft he imputes it as the doo 
trine of Lilburne and his followers, that deftion of the people is effential to the 
making of lawful kings and magiftrateis. Then Prynne anfwers this do£lrine by 
various reafons ; and his third reafon chiefly confifts in this, namely, that if the 
dbdrine was tifue, it would foUow, i. th<t << God himfelf is no law&I king or 
^ governor over all the World and creatures- in it, becaufe not diofen or eleded 
^ by the general voice of the creatures and mankind to be king over them:'' 
and 2. that " Jefus Chrift himfelf, who is a king by birthright was not cho* 
*< fen by his faints church fubje£b and people, but chufes them to be his lieges, 
« fhall upon this aocbunt be no ktTKuI king or governor." Thefe paflages are 
from Prymie's Plea for the Lordsy ed. of 1659. page 8. and 9% and there the 
reader wiU find tiiem plentifitUy iatenaixed mth references to the Old and New 

Teftameat 
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-Nor is he cont^'nt with this political ic^clatry : for he rakes 
every occafion of treating popular eledion and popubr con- 

fent in matters of government with contempiuoufaefs (^). 

Having 

(i) Lord Hale was not over d^-'mocraticalTy inclined^ as his rafli cenfurer Mr. 
Roger North fuppofcs ; but oii the contrary fo inflexible in his attachment to the 
monarchical part of our conftitution, that not only in his Iljftory of the Pleas of the 
Crown, but in his unpublifhed colk£lions of law on the Rights of the Crown in 
his own hand-writing> there are paflages, which, if they have a fault, are opjn to 
remark on that very account. Indeed both the enemies and friends of the Revolu- 
tion feem to have been fully aware of this : for the former have appealed to the au« 
chority of his opinions, agalnft its principles, and the latter have thought it neceflkry 
to obferve upon certain parts of his writings concerning the hereditary fucceflion 
of the crown of England. See ** The Hereditary Right of the Crown of England 
** Afferted," 128. 179, & 221. and the laft Difcourfe in Judge Forftcr's Crown 
Law. But v/hatever might be the extent of lord Hale's prejudices in this refpeft, 
his mind was too pbiloTophically expanded^ not to fee, that the confent or agree- 
ment of the peppk was at leaft a moft deiirable fource of political power ; and 
that by being founded upon fuch a bafisy governrnjcnt becomes guarded by the 
fecrednefc of moral obligation. The following extraS, from the lirft chapter of his 
QnpubKihed manufcript intitled Preparatory Notes touching the Rights 
OF THE Crowhv will, it is conceived^ warrant this aflertioa, 

^ The right of political government may be confidered under a,double notion. — 
* I. Before it is fettled^ or infieru^X. After it is fettled, or infaHo effi. 

" r. Before it is fettled.— It is dear, that no form of government, nor any 
•* government at sJl, can challenge any right but by pofitive inftitution. Man, 
•• though he be hornfubjiciUlis to man, yet jure natura he is fubje£l to none in ^ 
•* politic confideration. It is true, the dcfire to perpetuate and preferve his own 
•* being, and proftt it by conMnunion^ inclines him to fociety, and confequently 
« to government and fubjedion as the bond. But till he fubjeS himfelf he is 
« naturally free. Therefore much le& can any form of government ch?dlengc a 
•* natural right. It is true one form of government may be bcttejr in itfctf.. Yet 
** all are but of pofitive or introduced original. 

•* a. After it is fctdci— Though natufJil right or jufiicc be apt th^ original 

«of 
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Having thus in the firft feftion almoft deified the king and 
the peerage, nnd niade the right of both nearly indefeafible, 
Prynne, in his fecond, moft laborioufly ftrives to elevate the 
judicature of the houfe of lords into almoft unbounded uni- 
verfality and fupremacy both of appellant and other jurifdic- 
tion, exclufive of the houfe of commons and indeed except 
in name of the king alfo. Prynne's maauer of attempting 
to prove this oflfenfive doftrine is curious* He begins with 
compounding the moft full and extenfive defcription of the 
judicature of parliament out of many moft refpedlable 
books, efpecially the writings of that colofTus of our law 
lord Coke, whom Prynne like too many others is conti- 
nually depreciating and at the fame time borrowing from. 
Thus beginning, with attributing the judicature to the 
whole parliament, that is, the three component parts of king 
lords and commons, in a book profefledly written to vindicate 
the exclufive right of two or rather of one of them, may to plain 
common readers feem furprizing. But thefeare foon much more 
furprized* Scarce has Prynne fo defcribed the judicature of 
the whole parliament, before he gravely informs his readers^ 
that the queftion is, whether this fupreme judicature of the 
whole parliament refides in all of the three great component 

• 

« of aiiy government ; yet when a government is once eftabli(he4, the dune na- • 
<« tural juftice, that requires every man to keep Ws contcaA or agreement, binds 
<< the foctety wherein fuch government is fetded, and the members thereof .to ob- 
^ ferve that agreement whereby the government ftands ib fettled.'* 

From this extra£l, it appears, how widely lord Hale differed from Prynne on. 
the principles of government. It was the wifdom of lord Hale to render poli- 
tical fubmifSon a dignifiod offering of rational attachment, and the confcientious 
performance of a moral iduty. It was the policy of Prynne to extort fuch fub- 
mlflion as a fcrvile tribute from bigoted ignorance. 

parts. 



PREFACE. WxlK 

parts, or in two of them jointly, or in one of them fcparatcly ; 
and having thus opened the queftion he inftantljr and pofitivcly 
aiTcrts, tliat the judicature of the whole refides in the king 
and lords exclufive of the commons. Nor is this the fum total 
of the feat Prynne performs ; for after having thus profefled 
to convert three into two, he without prdmife or profcffion, . 
and by gradual and almoft imperceptible undermining and^ 
management, fo profecutes the conjuration, as to tranfmute two- 
into one. In plain Englifli, Frynne commences with a flou- 
rifhing description of the judicature of king lords and com*- 
mons, proceeds with excluding the commons, and finifties 
with appropriating the fubftantial pofleffion to the lords 
fingly. The learned procefs, by which the houfe of com- 
mons is thus^ eafed of the folicitude trouble and refponfi- 
bility of mixing in the judicature of parliament, is nearly to 
this eiFed:. He ftates and argues it as a clear and irrefra- 
gable truth, that till the latter end of the reign of Henry 
the third the houfe of commons did not exift. But our Englifh 
parliament confifted of king and lords only : and from this 
aflertion of Prynne, in his Plea for. the. Lords and in fbme of his 
prior writings, particularly in the iecond part of his Parlia- 
mentary Writs, may be dated the commencement of the grand 
controverfy about the origin of the houfe of commons, which 
was afterwards led by that able aflcrtor of the dedlive branch 
of our parliament Mr. Pety t on the one hand and by the learned 
but bigoted Dr. Brady on the other ; for though fOme opi- 
nions of earlier date than Mr- Prynne 's writings are to be 
gleaned from the works of former writers {ii)f yet before his 

(tb) See the reference to them, and the ftatcment of their feveral notions, in 
page 3. of Part IL of Prynnc's very learned and curious colledions on Parlia^ 
mentary Writs. 

difcuflion 
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difcuffion that lubjedl had not been largely entered upon, nor 
minutely and formally examined in a controverfial way- Upon 
this famous and interefting point as to the time and manner 
of the origination of our houfe of commons, slord Hale (vviio 
was peculiarly qualified by his familiarity with the records of 
the kingdom and his fuperior talent of making the proper 
inference from them; and whofe knowledge of our law 
and conftitution is reprefcnted, even by the invidious and 
tale-bearing recorder of his failings, or rather the un- 
juft reporter of them, to have been allowed on all hands 
die moft profound of his time {bbb)^ but whofe modefty and 
whofe love of truth always prevented him from obtruding rafh 
aflertions wJafre conjefture only was warrantable) appears to 
have confidered the fubjedl as too enveloped in obfcurity to 
jadmit of much pofitive opinion {c). But Piynne was not (o 

nice 

'{hbb) See Mr.^ogerTTorfli's Life of his brother the Lord Keeper, 63. 

{c) Lord Hale's diffidence, on the point as to the origin of our parliament and 
:thc commencement of our houfe of commons, is very evident in the volume of 
•his colic6Uons concerning the Prerogative, which the prefacer confiders as being 
what in the lift of lord Hale's writings in bifliop Burnet's life of him is intitled 
Jncepta de Juribus CoRONiE. This it is conceived will fufEciently appear by 
the following cxtrafts from that manufcript volume, which, though for the moll 
j>art and upon the whole in too imperfed a ftate to bear an entire publication, 
contains many things of great value. Beginning with the fubjed of parltainent 
he writes thus. 

" When parliament began, or in what right or in what form, is an inquiry 
<* impoffiblc to be clearly difcovered ; partly for that the records of fuch antiquity 
« are not extant ; partly becaufe the hiftory of former times never made any 
^ precife difcovery of the form or prafticc of them, as not fufpe(£Ung a change 
* or alteration, and therefore paffing over the particular defcriptbn thereof as 

*-* impertinent. 
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nice and fcrupulous ; and where his paffion and prejudice 
prompted, he was dafliing enough to cut the gordian knot of 
antiquarian entanglement he could not untie, and for that pur^ 
pofe ever ready to apply the magifterial fword of his dogmatical 
aflertion. Thus affuming, he unhefitatingly takes for his 
logical major againft all copartnerfliip of the houfe of com- 
mons in judicature of parliament, that before the latter end 
of our third Henry's reign the king and lords were the only 
conftituent parts of the parliament of England, Next as the 
mmor of his fyllogifm he as peremptorily infifts, that when 
the commons were admitted into our parliament, or, to ufe 
Mr- Prynne's own language, when tkc king and lords fo ad* 
mitted the commons, it was only to fhare in the excrcife of 
the legillative confultive and tox-impofing powers, and not ia 
judicature : and that under this limitation the admiflion of 
the commons continued ever afterwards. Upon fuchpremifes;^ 
the inference of Prynne excluding the cominons from all fhare 

^ impertinent. Hence we have fome mention of coKsitiUM magnatus^ 
*« fometimes of convocatio cle&i et populi, fometimes of consilium 
^ MAGNUM, fometimes of curia i.egis; which though they feem to intend 
5< the fame tfaijig, yet *h4 differsnt expreffkns mait 4bi thing unceriain.*^ 

In aTubfequent page there is the following obfervation. 

•* Such ha^e been the variety of the rights of government within this realm^ 
^ fo manj the viciffitudes of gaii^ sod lofs between the king's prerogative and the 
*** fubjedl's liberty 5 4uch are the uncertainty and obfcurity in the relations of hif- 
** torians, fuch the brevity and darknefs in the records extant of paflages of antient 
** time, efpecially before the beginning of Hen. 3. that we can but guefsj what 
** was antiently the right or form of parliament. We may difcover, that they 
^ were not a$ tbey ane now u£bd : but what they wen %V€ can hut uncenainly 

"^ guifir 
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of the judicature would bs irrcfiftible : for they could not have 
a (liare, when they did not cxift ; and if when they were 
tfallqd Into exiftence, it was under the reftriclion of not mix- 
ing with the king and lords in judicative ;. and if that reftri^ion 
was not afterwards yielded or waived to the commons, then the 
faft of our conftitution was compleatly againft them in this 
point, and the judicature continued as appropriate to the lords 
after the eftablifhment of the houfe of commons as before its 
birth ; and if the commons fhould be admitted into a partici- 
pation of the judicature, it was to be on tlje ground of fome 
cogent inducement to make a conceffion in their favour* But 
it fo happen*?, that the premifes, upon which Prynne fo coiv 
fidently builds his proud and lafty fabric of exclulive arifto- 
. eratical judicature, notv^ithftanding all the ponderous materials 
fupplied by his antiquarian learning, notwithftanding all the 
piles and props of his legal archite(9:ure, do not furnifh a foli- ' 
dity of foundation' correfpondent with the defiance he feems 
to bid toallcontradidlion. In truth every inch of his premiles 
is at lead difputable ; and what he exhibits as the firm entire 
rock of conftitution^ being put to the teft, proves to-be a diver- 
fificd compofition of very fufpicious materials^ His boafted- 
major J that is,, the non-entity of the commons in parliament^ 
before the latter end of the reign of Henry the Third, is fo far 
from being a clear irrefragable fa£l, that ever lince his aflcrtion 
was firft publiihed, it has been the fubje£t of warm and dubious 
controverfy amongft perfons the nioft deeply informed ;- and 
even Lord Hale found his vaft learning and his ftrong dif- 
cernment inadequate to difperfing the darknefs which envelops 
the fubjeft. Nor though the commencement of county and 
borough rcprefentation iiithc aign. of Henry the Third fhould 
be conceded, would Prynne's dogma, making the houfe of 

lords 
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lords before the forty-ninth of Henry the Third the only con*- 
flituent part of parliament bcfides the king, be a iicceflary 
confequence. It would flill lemain to prove, that the perfons 
Summoned to and compofing parliament at a more early period 
were a houfb of lords, in the form in which that houfcj with 
lome little exception was in Prynne's time and ftill is confti- 
tuted: that is, not as more antiently was the cafe, an aflembly 
of feudal /^/T/Vor/Vz/ barons, an aflembly of barons by tenure of 
iands^ but an aflembly of titular barons, an aflembly of peers 
poflcfl!ing jJ^r^^b^^/ titles of honour : and it is poffible^ that on a 
deep invefliigation into that point, the houfc of lords, as the 
peerage was conftitutcd in Prynne's time and now cxifl:s, would 
appear to be fcarce fo antient as the time, to which Prynne 
thus zealoufly endeavours to poftponc the origination of the 
houfe of commons. Nay, even proving the peerage to beim- 
n>emorially the fame as it now is w«uld not quite fubftantiatc 
Prynne's aflertion ^ becaufe on his part it would be furthet 
requifite to fliew, that the houfe of lords, as it fubfifted before 
the forty-ninth of Henry the Third, was compofed of lords or 
greater barons only, and not mixed with the ordinary tenants 
In cuptte oi the crown ; the contrary of which is admitted by 
Prynne's fucceflbr in the argument againfl: the commons Dr. 
Brady {dd)^ though in refpeft to monarchical government the 
latter was both more high flown and arbitrary and more fteady 
in his notions than the former. Nor as to Prynne's minor ^ 
namely, the refervc of judicature to the king and lords, when 
the commons were admitted into parliament with a con- 
tinual ufage conformable to that referve, is the matter lefs con- 
teftable. The record of fuch a referve in exclufion of the com- 

{di) Seelntroduft. tQ Brady's Anfwer to Pctit's^ Right of the Commons Aflerted." 

m z moits 
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ntcnsis wantmg. Ufage muft therefore be ihe cvidcnct. But 
fhc antient ufage relied on by Prynne is liable to the objection 
of lus appl)ing that exercife of judicature to the houfe of lords, 
\vhich, as we fliall prefently fce^ Lord Hale and others attri- 
bute to a council of the king in parliament drftin£t from lords 
and commons and fuboVdinate to botfc. It is alfo counterafted 
by inftances of exercife of judicature by the king lords and^ 
commons C(Micurreutly. Indeed Prynne himfelf Writes, as if 
he was confcious of tlie feebrenefs of the ground, upon which 
he aflerts the exclufiou of the commons frona. all copartnerfliip 
with the king and lords in judicature : for in one part of his Plea- 
for the Lords he adds as an exception, where, oa the exercife 
of the extraordinary judicature of parliament by bills of attain- 
der or bills to reverie a£ts of attainder, the king and lords con*-* 
defcend to a(k, or, to ule the proud language of Prynne, are 
pleafed to r^^i^/r^ the concurrence of the commons ; which cx^ 
cejKion he adroitly introduces to anticipate one great clafs of 
precedents againft his appropriation of judicature to thekingand 
lords ; bur which ieems aknofl: tantamount to faying, that the 
judicature belongs to them only except where it is exercifed 
by them and the commoas jointly, andxoniiequently of itfelf 
tends very much to enervate if not to deftroy his own doc- 
trine.—— Thus Hated,. Prynne^s Plea for the Lords appears a^ 
very offenfive and unwarrantaUe attempt, to exaltthe judicature 
of the lords into an extravagance oflatitude,and intoan entire 
independence both of the king and' <:ommoEis« Upon- thift 
view alfo of the book compared wiih* Prynne's former deeds 
and writings, there arifes a ftra»ge picture of veriatility changeii 
ablenefs and inconiiflence. Some time before 1^47 Prynne 
was noted as the individual, who ha4 been recently puniihed 

as 
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as the dcfamcr of the king and court ; who had been recently' 
tortured and disfigured by a ftar-chamber jurifdidion of a 
ii'm'^te J znd /uhrJinate kind ; who had been a chief caufe of 
extirpating that jurifdi^flion ; who had been recently emanci- 
pated from a ftar-chambcr fentence of perpetual imprifonment, 
and almoft fainted by the guft of popularity ; who had often 
amplified on the rights and liberties of the people of England, 
and chanted upon our magna charta and the petition of right 
and other fuch ftatutes as fundamental laws of the country (e) ; 
who had averted (f) the fovereign power to be in the houfe of 
lords and houfe of comnoons conjunctly, and had vindicated 
rhem for governing without the king; and who had denied ^ 
the right of the king to a negative voice in parliament, aiid: 
had infilled on the right of the two houfes to legiflate and to- 
give judgment (g)^ not only without him in his abfence, but . 
even againft his tonfent when he is prefent; But in 1647 %ve' 
lee the iame Mt. Prynne, almofb idolizing king and nobles ;: 
contemning populiar voice and popular ele£lien ; depredating ; 
and degrading the houfe of commons ; ftriving to exclude 
them from all ihare of judicature in parliament ; - endeavour- 
ing to appropriate the whole judicature of parliament to the 
houfe of lords; ilruggling to avoid magna charta and other 
ftatutes unfavourable to fuch an appropriation ; and ieeking to ' 
eftablifli an hereditary ftar-ohamber with uniimted independent ' 

{(i) See Piynne's Remonftranoe againft Ship Money, p. 3. and his Sovereign . 
Power of Parliaments* 

(/} See Prynne's Sovereigp Power of Parliaments and iKingdomSi . 

(l) Bee Part II. of Prynnc*s Sovereign Power of Parliaments and Kingdoms, 
page 73. 

and 
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•^ndfupr^me ']ur\{d\£(ion both criminal and civil and both origi- 
nal and appellant ; and foainaingtoputall thcjurifdiftions of the 
kingdom, not only under the controul, but at the entire difpofal 
of an hereditary ariftocracy. Howeverit is notintendcdby thefc 
Jlriftures upon Mr. Prynne to deny to him his proper merits. 
It is neceflary to guard, both againft too eafy a credence of his 
•rep refen tat ions of the judicature of the lords and againft the 
I, influence of his opinions as a lawyer upon that fubjciSl and 
otherwife; and for that purpofe it is fit, that his faults and 
blemifties as a writer {hould be in fome decree exhibited. 
Such precautions are more flrongly called for ; becaufc 
ithroughout his legal writings he is continually carping at that 
great oracle of our law Lord Coke with a very difgufting 
coarfenefs ; and it is fometimes a fafliion to countenance 
Prjnne in fuch licentious difrefpeft. At the fame time 
.it is but juftice to him to acknowledge, that his contributions 
to the elucidation of our law and hiftory, more efpecially in 
•points relative to our government and conftitution, arc very 
numerous and important ; that his laborious colle£kions from 
records and other the beft fources arc highly valuable ; and that 
^his remarks and inferences, though frequently disfigured by 
-the ungovernablenefs of his bigotry and of his outrageous pre- 
judiced, and ever to be received with peculiar caution, evince 
•great force of intelleft, and often adminifter vaft aid to the 
,moft fober and profound inquiry. 

We now come to the Rcftoration, or rather to the more 
material occurrences relative to the judicature of parliament 
after that fudden and furprizing return of the anticnt Englifli 
government. 

The 
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The famous General Monk duke of Albemarle, having at fii ft 
condemned the expulfion of the refufcitated long parliament, and 
fo aded as to contribute to their refumption of authority for the 
third time, atlengthunder a concurrence of favourable circum- 
ftances maneuvred that defpifed fragment of the houfe of com- 
mons elefted for the hft parliament of Charles the Firft, or 
as it was tnfultingly called the rump-parliament, into paifing 
an a£t for felf-diffolution and at the fame time for generating a 
parliament in the large fenfe of the word : the bill, which" 
they pafted for thefe purpofes the laft day of their fitting, being' 
not only for diflblving the parliament which began in Novem- 
ber 1640 and for holding a new parliament on the 23th of 
April 1660, but having a claufe, which in efFcdt declared] 
that the (ingle aftings of this (hrunk houfe of commons, ex- 
torted by the prefling neceffities of the times, were not in- 
tended in the leaft to infringe upon the antient right of the 
houfe of peers to be a part of the parliament of England (/)• 
In confequence alfb of this laft adl of the long parliament, a* 
new houfe of commons was affembled, with fuch a confluence, 
of royalifts and preft^yterians, as, with the aid of the army 

(1) Journ. Comm. 16. March 1659-60. in the afternoon. GeneralMonk ob- 
tained the aft for diflblving the long parliament and calling a new one, firft by 
concerting the meafure with the prelbyterian and other members who had been 
fecluded juft before the death of Charles the Firft, and then fuddenly fending a mi- 
litary force to feat them in the houfe of commons, where they conftituted fuch an 
apparent majority, that the violent members of the oppofite party immediately, 
quitted the houfe, and left the new comers,, with the moderate members that re* 
mained, to aft in their own way. See Skynner's Life of Mpnk 234. to 243. and 
Whitelock's Memorials, ed. 1732. p. 696. The refolutions, which follq>ved this- 
new organization of the houfe, and fhordy produced a new parliament with the 
reftorati©n,arc in the Journals of the Commons for the 21ft of February i659-6o, 

under.: 
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under General Monk and of the navy under Admiral Montigu, 
flifled both independency and repubUcanifm, and fb inftanta- 
neoufly led firft to the formation of a houfe of lords, and next 
to the compleat reftitution of the monarchy by the concurrent 
votes of the two houfes. The operation to this efFeft was in 
the manner (im pie : for the commons aflembled on the day 
appointed by the writs of eleftion ^ and on the fame day the 
peers, under the encouragement of the before^mentioned 
acknowledgment of their antient right, and by a fort of con- 
cert with Monk and the few others who were the main- 
ffpring of ^he whole movement, met at the place they 
formcfly occupied, and fo, as if they had been feverally fum- 
moned, fora>ed a houfe of lords ; and then, upon invitation 
from both houfes^ King Charles the Second returned from 
ai>road, and placing himfelf at their head compleated the par- 
liament, with no other objeftlons to its regularity, than thofe, 
which the imperious ncceffity of the cafe rendered una void- 
.atble(>J), 

Thus 

(i) The objedions to the convention parliament were the defeA in not fum- 
-moning the peers, it's originally meeting without royal authority, and the provi" 
Jional indtffbiubknefs of the long parliament under the famous aft of Charles the 
Firft, according to which it was privileged from diflblution and prorogation except 
cby ftatHte made for ^at purpofe, and both houfes in the mean time were to be 
-only adjournable by themfelves. Of this latter objedion full advantage was taken 
Jn a pamphlet, entitled ^* The Long Parliament Revived." In the title page it 
is dated in x66l ; hut it was in fiiCt publiihed about November in the preceding 
year. According to the title page it was by a Mr. Thomas Philips. But 
the avowed author was Mn William Drake a merchant, who had fufFered in 
;riic caufe of roplty. Previoufly to this pamphlet Mr. Prynne had attempted to 
prove the diiTolution of the hng pariiament by die death of King Charles the Firft 
by whom it was called : and Ais pamphlet confifts chiefly «f an anfwer to 
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Thus, phoenix^like, burfting from the afhes of the finally 
defunft long parliament, what is called the convention and heaUng 
parliannent of Charles the Second rapidly became as perfeft, 
as the nature of the cafe would allow, by his prefence in the 
houfe of lords for the firft time on the firftof June 1660 (/). 

a But 

Mr. Prynne. The pamphlet gave great offence : and Drake acknowledging himfelf 
the author, he was impeached hy the commons. But the lords, apprehending that 
parliament would be diflblved toofoon to allow of bringing ths cafe to judgment^ 
ordered the king's attorney general to proceed againft Drake in the king's bench, and 
all that was done further by the lords was appointing a committee to examine him 
to difcover, who were the authors and contrivers of the book. See Journ. Dom. 
Proc. 6. 19. & 20. Dec. 1660. & 22. Pari Hid. 16. & 39. The book in point 
of legal argument was refpeftable. But it was very ill timed, and confiderccl as 
dangerous on account of its tendency to unfettle what had been fo recently ad^ 
jufted by the convention parliament. There was a fufpicion, that the book canie 
from fomc lawyer. However Drake was very pofitive, in taking all the refpon« 
fibility of It to himfelf, and in aflerting that he had no help but from Lord Coke'ft 
writings. The book is reprinted in the Appendix to vol. 23. of the Parliamentary 
Hiftory. The writer of this preface is in pofleffion of three different anfwers to 
it. One is entitled " The Long Parliament twice Defunct j'* a fecond, *' An* 
" other Word to the Purpofe againft the Long Parliament Revived i" and a 
third, '' The Long Parliament is not Revived." 

(/) See Journals of both houfes for that day, and 22. Pari. Hift. 336. Still 
however the judges lad not joined themfelves to the lords. Therefore the lords 
inftru£ted the lord chancellor to move the king for writs to the judges to .attend 
the houfe as aiSftants. Journ* Dom. Proc. 4. June 1660. As to the epifcopal 
part of the houfe of lords, it was not reftored during Ae convention parliament. 
The oflSce of archbiihop and bifliop had been abolifhed, by an ordinance of the 
lords and commons made the 9th of Odober 1646 : and by the fame ordinance 
the lands and poffeiEons of the different fees were vefted in truftees for the ufc . 
of the conunonwealth. The ordinance is at length in Hufband's CoUedlions 
922. and begins with profeffing to .provide for the debts of the kingdom from a 
war, which the ordinance reprefcnts as mainly promoted by the epifcopal order 

and 
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But the convention parliament, having compleatljr ac^uftcJ 
the reftoration, to atchieve which it was chiefly formed, was 
difliblved at the end of the fame year : and probably one reafoii 
for fo early a diffolution was an eagernefs, to do the utmoH: 
towards obviating the poflibility of objefti^n to their proceed- 
ings, by the confirming acl of a parliament fymmoned accord- 
ing to all the fanclons and ftjrms of the antient conftitution. 
Whilft, however, the convention parliament continued, enough, 
paffcd to (hew, that the lords were not in the Icaft unmindful, 
either of the accefllons to their judicature during the civil wars^ 
and the government by the two houfes, or of Mr. Prynne*s wide 
affertion of the judicative claims of the peerage in his Plea for 
the Lords. Writs of error returnable in. parliament would of 
Gourfe have fallen under the conufancc of the houfe of lords r 
, for it was not likely, that writs framed immediately after the 
reftoration (hould be otherwife than according to the habit-^ 
which had prevailed long before the calling of the long parlia- 
ment, that is, (hould be framed otherwife than in cfFe<St 
to commt/Jionate the lords fingly. But it doth not appear 
that any writs of error were returned during the convention 
parliament. There was full opportunity, however, in other 

and their adherents and dependants. The convention houfe of commons was very 
full of prelbyterians. Probably therefore it was deemed moft prudent to poftpone 
introducing the bifliops into the houfe of lords, till a houfe of commons more 
favourably compofed ihould be fitting. Such a parliament was foon formed: for 
the convention parliament was diflblved 29. December 1660, and the next parlia- 
ment of Charles the Second iirft met 6. May 1661 ; and having been prorogued 
30. July following it met again 20. November \ and then the fpiritual lords re- 
fumed their ftadon in the houfe of lords ; the king making a fpeech, the firft 
fentence of which adverts to this reunion of the fpiritual lords with the temporal 
peers, as an event he had long defired, and as reftoring parliaments to their primi-' 
tive luftrc and integrity. Joura Dom. Proc, 20. Nov. 166 !♦ 

refpedls, 
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itfprfts, for exerclfe of judicative power by the houfc of lords : 
for not only fcvcral petitions of appeal from decrees of equi- 
ty (ni)^ but numerous petitions of original complaint («) be- 
tween party and party, were add-^efTed to them. Nor did the 
lords hefitate about undertaking cither fpecies of jurifdiftioil* 
On the contrary, the lords appear, fo far as the occafion per- 
mitted, to have made judicial orders in as great a latitude 
and with as little fcruple about the competency of their houfe, 
as was done between the commencement of the civil war and 
the ordinance for abolifliing the monarchical and ariftocratical 
branches of our government. In other words, the Journal of 
the lords (hews, that throughout the convention parliament 
they adted, as if there was an unbounded jurifdiftion inherent 
to the peerage, and as if the houfe of lords was a forum for all 
forts of caufes, with no other limitation than fuch as theif 
own choice and moderation for the time (hould prefcribe* 
So jealous alfo were the lords of the leaft approach to copart« 

(iw) For chafKtry cafes, fee Veale*s cafe Journ. Dom. Pjroc. ^1. June 166O. 
Dacre v. Mayo ibid. 23. July poft meridiem 1660. Carey v, Cromwell ibid. 24* 
Aug. and 5. Dec. 1660. & Rodney v. Cole ibid. 4. Sept. and 20. Dec. 1660. 
^iXiAioT eoccbiquer^ fee Flan&aw v^ impey ibid. 11. Dec. i66o. 

(«) The Journal of the lords for the Convention parliament is full of petitiofts 
to the houfe of lords relative to lands and offices and to other civil matters, and 
of orders by the lords upon fuch petitions ; and htt» of thoTe orders forbid veafte, 
and others ehai^the poflcffien of eftates and offices. One of the orders rs on 
a petition claiming tide to the Ifle of Mann. In the cafe of the peerage of 
Sandys of the Vyne a petition of claim was addrcffed to the lords, and they with- 
out waiting for a reference from the king decided for the claimant. For this 
latter cafe, fee Jourii. Dom. Proc. 4. May 1660. Some atUowance, however, for 
the excefs in the judicial orders of the lords during the convention parliament, 
(hould be made in refpcA of the cmoigency of the ttmc« 

n a nerfhip 
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nerfhip iii this extended judicature, that (o)^ the commons 
having come to fevcral refolutious for feizing the perfons and 
eflatesof the furvivors ofthofe who fat as judges upon Charles^ 
the Firft, and having dcfired the concurrence of the lords, the 
latter, though Pryruie the enthuHafticaflertor of their claims 
in their utmoft latitude was at the head of the members fent 
\>y the commons, objected to the votes brought up with blanks 
left for inferring the lords before the commons ; and at a. con- 
ference between the two houfes explained the reafon to be^ 
that fo joining the two houfes in thofe votes intrenched upon 
the antient privileges of the lords, as havingthe judicature of 
parliament folely in their houfe. Nay, fo precipitated were 
the lords by their eagernefs to fecure their claim of an exclu- 
five judicature, that they fingly made an order for fecuring 
'thofe who fat in judgment when Charles the Firft was fen- 
•tcnced to death, and as a ground of the order moft incorredly 
'ftated the order to proceed on a complaint of the commons. 
Had the commons imitated the ralhnefs of the lords in thus 
unneceffarily ftarting the. point of judicature during the very 
crifis of the reftoration, and yielded to the call of refentmeat 
for thus unwarrantably, ftating the commons to have made a 
complaint for dectfion^ when in truth they had propofed to the 
lords a refolution for concurrence y a fatal . rupture between the 
two houfes might have enfued ; and the newly-regenerated 
houfe of lords might once more have ceafed to cxifl ; and it is 
poflible, that the reftoration of monarchy might have been at: 
leaft poftponed. But the convention houfe of commons had 
amongft its members- many perfons af great wifdom temper. 

{o) Joum. Dom« Proc. i8» May 166O/ 

and 
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and experience; and amongft others were lord chief jufticc 
Hale, then a fergeant at law and one of the reprefentatives for 
Gloucefterfhlre, and Mr. Heneage Finch afterwards lord 
chancellor Nottingham ;- and the condud of the houfe of 
commons on. this occafion was fuch, as might be expeftcd 
from the influence and advice of fuch perfons. The com- 
mons were not betrayed by pride into the extremity of unfea- 
fbnable quarrel ; nor, whatever aid Prynue, who- was one of 
their own body, was tempted to give to the claim of exclufive 
ariftocratic judicature, were they furprized by the preflure of 
the moment into acquiefcence in an exceflive pretenfion. At 
a conference with the lords (p)^ which was managed on th j 
part of the commons by Mr. Annefley afterwards Earl of 
Anglefey,. they afFeft'ngly advened to the diftempers for many 
years and to the importance of healing meafures : they calmly 
reprefented the miftatement and irregularity of the lords in 
, their proceedings : and they firmly refufed to admit the judi^ 
cature of the lords fp largely as thty had.ajpirted it : but at thb 
fame time explaining how foreign it then was. to raife the 
point of judicature, they prudently dcclined;to engage in diC- 
puting it at a moment fb improper^ The refult, therefore, of 
an overeagernefs on the part of the lords to-eftablifli their, 
claims of judicattire, in the extent of' the extravagant praftice 
during the firft nine years of the long parliament, and accord- 
ing to the vaft latitude of Pryt>ne*s Plea for the Lords when 
their houfe verged to fuppreffion, was a proteftation of the 
commons againft the pretenfion of exclufive judicature, in- 
ftead of a conceflion in its favor. In.efFcd it was a full; 

(p) Journ. Dom* Proc. a?. May i66o. 

notice 
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notice to- the lords, that the commons did not approve the 
praftice, into which the lords had latterly fallen, but meant 
to try the point of judicature with the lords at the proper 
feafon. Nor, as events loon afterwards occurred and as will 
prefently appear, was that fcafonlt any great diftance. 

The fecon'd' parliament of king Charles the Second was 

affembled in May 1661 : and it n^ight very well be called the 

fecond long parliament; for it had fixteen different feflion?, 

and continued nearly eighteen years, it not being diffdived till 

January 1678-9. 

It is to this fecond parliament of king Charles the Second^ 
that we are chiefly to look for difputes between the two houfes 
about the right of parliamentary judicature* 

In January 1666-7 (//)» there was bufinefs before the 
lords, which was very near fumifliing occafion to contro- 
verfy about judicature : for when the bill, for erecting a judi- 
cature to determine differences touching houfes deftroyed in 

{^p) The appellant judicial buflnefs of the lords, between May 166 1 and 
^Jan. 1666 7, appears to have been little. Their Journal only notices four 
writs of error, and fix or feven cafes on petitions of appeal. It is obf:r\ ;ible alfo, 
that on the order of the lords in one of the appeal cafes there is a proteft of the 
bifhop of Lincoln. See the cafe of Roberts v. Wynne, Journ. Dom. Proc. 294 
-Nov. 1664. The order of the lords remitted the cafe to the lord chancellor, to 
make a decree according to equity, though there be not any precedent in the cafe. 
The bifliop's proteft objeds to this, not only as encouraging an arbitrary power 
in chancery, but from a fear that the commons might conftrue it an extenfion 
of judicature by the lords, more efpccially as Mr. Roberts one of the parties was 
a member of the lower boufe. 

the 
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tHc great fire of London, came from a committee of the 
lords (y)t it was propofed to annex a claufe giving power of 
appeal to the king and lords in parliament from the fentencc of 
the judges. But this claufe was rejefted ; and fo all provo* 
cation to quarrel was in this inftance avoided, though many 
of the lords appear to have had no wifli of declining the chal- 
lenge or difcuflion, twenty-nine peers defiring leave to proteft 
if the claufe ftiould be thrown out. 

However, about the fame time there occurred a difference 
between the lords and commons, which in fome degree in- 
volved the point of judicature. The prefent Earl of Peter- 
borough's anceftor Lord Vifcount Mordaunt, or, as his title 
of Vifcount is given in Dugdale's Baronage, Lord Vifcount 
Avalon, having been impeached by the commons for certain 
mifdemcanors, the managers of the commons, when the trial 
came on (r), obj^fted to his fitting within the bar of the 
houfe of lords, and alfo to his having counfel. But the 
lords, after the report of a committee (j) to fearch for prece-* 
dents, refolved both points in his favor. The commons after a . 
conference acquiefced in the having counfel. But they 
flood (t) upon having Lord Mordaunt at the bar, in refpe<St 
that it might intimidate the witncfles to fee the acculed mix- 
ing with his peers as if he was not under trial, and that the 

{q) Journ. Dom. Proc. 23. Jan. 1666-7* 

(r) Ibid* 26. Jan. 1666*7. 

(x) Ibid. a8. Jan. 1666-7; 

(0 Ibid. 31. Jan. &. 4. & 7. Feb. 1666-7. 

manner 
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manner of a lord's appearing at his trial was fettled in the 
'Earl of Middlefex's cafe ; and the lords after a fecond con- 
ference not yielding, but citing the bi(hop of LandafPs cafe 
in the i*8th of James and that of the Earl of Stamfoid in 
1645, ^the commons defired a yn?.' conference on the matter. 
A free conference was accordingly granted ; and at it the Earl 
of Anglefcy and other managing lords, undwt an inftruflion 
from the houfe, reminded -the commons of the parliament 
roll of I. Hen: 4. as an acknowledgement by the commons 
themfelves, that judicature in parliament belonged only to 
.^he houfe of lords {u)^ ^nd thence reafoned it as an impro- 
priety to con^eft with them on the rule and forms of their 
proceeding- Upon this. Sir Rol^rt Atkins and the other 
managers of the commons explained, that they were not in- 
ftruiled to difcourfe on a point fo unexpcfted as the claim 
by the lords of the fole judicatare of parliament. When the 
commons were informed of the particulars of the conference, 
fhey refolved to xlefire a further free conference with the 
lords, and referred it to Sir Robert Atkins and fomc others, 
amongft whom was Mr. Prynne, to prepare an entry for the 
journal of the houfe in aflertion of the proceeding as to the 
laft free conference.' But on the next day the king pro- 
^rogued the parliament till the loth of Oftober following {w)i 

and 

{u) Journ. Dom. Proc. 7. Feb. 1666-7. But in the Journal of the commons 
of fame day their managers ftate the lords to have infifted that judicature was 
only in the king andlordsy and that on that point they might deny the commons 
a conference. 

[w) An extraordinary circumftance occurred before the day to which the par- 
liament was thus prorogued. The Dutch fleet having entered the river Medway 

and 
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and fo both the impeachment of Lord Mordaunt and the quacrel 
about the form of proceeding and about the incidental point of 
judicature terminated, and as to the impeachmait itlclf it wasT 
never refumed. 

In the fcffion of parliament^ which commenced lO- 06lober 
1667, there (bon arofc a difference between the two houfes, on 
a roeflage from the commons to the lords impeaching the 
ftmous Earl of Clarendon of treafon and other crimes gene- 
rally, and deGring to have him committed ; the lords declining 
to commit till the articles were (x) exhibited, and after zjrct 
conference refolving againft it. But L^ord Clarondon's going 
abroad changed the impeachment into a bill for banifliing i^xx}. 
Nor doth anything relative to the point of the claim of folc 

anddefti^edfev«nlldng'<sihips»lbueBsu^ v^iA^kinfvmMr 

Aiood tocpweaey>dia«eitti>;^4i# dtgi ^pm'tgai im u S;i»tibe4vp1ioM|iB^4ft 
«Bljr aifev dajS4 and xhe parlimfinr HGtt Jfaiii jUMogued to ilne iMl^^^f Odob^t* 
Lard *CI«MBadoQ,^lMiii9on the ver^eof bof^dur^avout^yfoflta^ltauto 
yicttMig fttUanent MbreA ity t£ jwawipirinB rif siiy ilk|gs4i tMlgll iw .i^«wi« 
neat lie tdHutatdklelw odaeivrke* fie AaM 9tjftmit'%hmg€my9i pri%t$49 
4»ifitriBf)rtkekii^ifaat oa an ^MWgeocy heJbai|)Mvr. ^«MlCl9fttiidcmMM|> 
4tlMiP4r}miie'sji^f»i»r,tMbKiiv alUtidr^ijfiuii^kitigJidimi^h undirv^lMe^^u^f^ 

X^) Joum. Dom. Pcod la, ^3. I4«<9. aQ# li.^a. &29.Nov. & %. Dec. 
166.7. ^^ forther x. Grey's Deb. 6, 

[xt/^ WheiHiuB bill pafllcd thelcfftts a v ei yHtmy ' anil iMe proteft againft it 
■ wasemeieJ byfte £«/l ttf StrsAbrd ; and m iltts i»roteft h is dbfenrable, Aatthe 
401^ if hrik is ftittfl AieimimT t$urt if juXtii/tun in fbt ilngdem. Journ. 
OoRLPnc.ia.9ec. t66j. Thae^mm a-propteft tftb I7 lord fMlesand ccfaer 

o judicature 
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•judicature by ;thc lords appear, except that one reafbii, in a pro* 
teftof the Earls of Bridgewater and Angfefcy and Lord Chnndos 

; agamft granting a ^^^ conference to the commons, ob^cds to 
fuch a conference, that judicature is entirely whA the 
Lords, and therefore that it is their office to give the rv\t(y). 

Another 

(yi) About the lanie tim: with the proceeding againS Lord Clarendon, a coan*- 

mittee of the houfe of commons had been appointed to inquire into fome infer- 

matioii the houic had received of innovations in trials for life and death and pf re« 

ftraints put upon juries. Journ. Dom. Proc. i6. 21. & 31. 061. & 7. ii, 12* 

15 & 18. Nov. Sc 3. & 7. Dec. 1667. This rxjmmittce (amongft whom were 

:Mr. Vairghan afterwards the lord chief juftice of that name. Sir Robe^ Atkins 

^afterwards firft lord chief juftice of the common pleas and then lord chief barpn, 

Mr. Solicitor. General Finch afterwards lord, chancellor Nottingham, and Mr. 

Pryniie) made a long report touching reftraints upon juries, particuTarly by lord 

chief Juftice Keeling in feveral caufes. The report concluded with feveral refo- 

"lutions againlt him,* namely, that the proceedings of the chief juftice in the caics 

'reported were innovations in the trials of men for their lives and liberties; that he 

' had ufed an arbitrary illegal power, which was of dangerous confequence to dib 

'liv^s and liberties of the people of England^ and tended to introducing an arbitrary 

government ; that in this ptace of judicature the chief juftice had undervalued 

' vilified and contemned magna charta \ and that he ought to be brought to condign 

*puniftimeht. Ibid. ii. Dec. 1667. The debate upon this report is in i. Grey's 

Deb. 62. & 63. and there it appears, that the chief b&s imputed to him were 

fining grand juries for not finding according ta his diredion; threatening petty 

juries into verdi£b, and calling magna charta when cited to him- magrui farta. 

He was heard, in his defence againft the report. His defence as to fining juries 

was, that the judges heUt them finable fbr not ^ing their duty ; and that he had 

only fined where there was a£hial mifbehavior. As to magna charta^ he ikid, he 

^d not remember bis words ; but that whatever his words were,, they were in 

anfwertoibme impertinent citation of magna charta 2nd not in (corn of it : and that 

if he did ufe the words imputed, he confefTed it's being improper. This defence was 

fb fuccefsful, that the houfe immediately relolved to proceed no further againft biou 

But they previouily reiblved, ^^ that the pradice of fining or imprifoning of juros 

«< is illegal,", and they immediately afterwards ordered in a bill to declare to that 

cffca. 
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' Another cafe, in which judicature as ^between the twa 
houfes became the fobjtft of confideration, occurred foon after 
the itnpeachmentof Lord Clarendon, It arofc on petition to the 
commons from a Mr. Fitton, complaining of fome ciccrcife of 
jurifdiaion by the lords {z) : and on a report of the cafe from 
a committee that the matter of jurifdiaion was fit to be argued 
at the bar of the houfe of commons, the houfe appointed a day 
to hear it accordingly, and at the fimc time appointed a com- 
mittee to inquire into precedents in cafes of a like kind ; and 
amongft the committee were named, SoUicitor General P'inch 
afterwards lord chancellor Nottingham, Mr. Serjeant Maynard, 
Mr. Vaughan afterwards lord chief juftice, and Mr. Prynne ; 
and the three latter weredcfircd to take fpecial care in the bufmefs. 
What was the precife nature of this cafe of Mr. Fitton, is not 
(lated in the journal of the commons or in the printed account 
of the debate* But from various entries in the journal of the 
lords the fubft^ce of the cafe appears on the whole to have 
})GCA to this cSe&. Mr. Fitton and three others had be^ 

^^SL Sec Joam. Donu Proc. 13. Dec. 1667. & i. Grey's Deb. 67. Upon 
tfiis bill there was much proceeding ; but it never pafTed into a law. However 
foon after this attack of lord chief juftice Keeling, the famous habeas corpus cafc 
6f Bufliell, who with eleven other jurors was fined at the Old Bailey for acquitting 
tWQ priCxieiS againfi evidence and the dirt^on ofths court in matter oflaw^ pro^ 
duced a decifion of the court of common pleas againft the legality of fo fining 
Jurors, with fuch a profound and elaborate argument from lord chief juftice 
Vaughan on delivering the court's opinion^ as operated in a way equivalent to a 
declaratory law. See Vaughan's Reports 135. to 158. and the arguments ofcoun«. 
fel in Bufhell's caufe in i^Fveom. 135. , See furdier %. Hal. Hift. PL C. 158. to 
1 6 1, and the able notes of Mr. Emlyn the learned editor. 

(a) 1 2. Dec. 1667. Journ. ComnL 21. li 22. Feb, & 3. March 1667-8. 
?♦ Grey^s Debates 90. & 160. 

' _ • . . "02 formerly 
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fbrmerly proccedf d againft before rhe lords for contriving and 
publifhing a Hbel open Lord Gerard of Bramloci ;^and the lordt 
in July 1663 (a) had fcntenced Fitton iti a fine of £$00. ta 
imprilcfrmcnt in the king's brrKrh prifon tiU he ihouU produce 
Abraham Granger whofe name was to the libdy and to fiiui^ 
fecufities for good beharior daring life, with dire<^ion to the 
phicf juftice of the ktng*s bench to take fuch fcc»ritics. Under 
this fentence in a cafe at leaft mixed with privilege, Fitton, 
notwrthftaTrding a prorogatioti of parliament, which confeflcdly 
terminates imprifomnent by thehoufe of commons 111 privilege 
cafes, fliii continued m pri(bti ; and otic Wiiiiam Carr, on his 
owning the ftme libel and his having diiperfed it, had been re- 
cently ai^udged by Ae lords {S) to pay a fineof j^icoo. and eo 
TnterrToftment 'm the Fleet dirrmg tfie king's pleafurc and Co 
the pillory. Being both thvrs itnp r i fbned by the lords, Fkton 
imd Carr reforted by ferera! petitions to the eommons (<) for 
TeHtf . A comnrrrtcee was appointed upon Cart's pcdtioa at 
wt^ as trpoB Fltton^s. Howeverno repcwt appears^ha^^ been 
ever made upon the petition of Carr^ and what became of his 
cafe is not mentioned, except that three years aftet wards he 
fublKhed a relation .of it and ^f his fufiedogs with a plea a^ainft 
tiseiorififiaioft of the boale of kirds* B«t FiitDo^^ petition 
was t-cported upon as fit for lolcmn argument atttiebarof the 
lH»ie o£ cemmoDsas lo the juiifflitlioii of the houfe ci lords^ 
nflKitoMwdcradtolxciiegwd accwdisglf ia tbemwnerbcferr 



(tf) Joum. Dota. ftoc 27. Jane, «r > fc 1 5* J^7 >*^ 

(i) Joum, DooLr Proc 15, 18. & 19. Dec. 1667. 

(0 For Fitton^s Petition fee Jouriu Comm. la. Bte^ tU^^A fm CsaA "fc 
Ibid. 17, Dec, 1667. %h FcK & 16. Mtfcfa 1667-8. 

jn€ntiooed# 
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mentioned. It appears alfo, that the cafa was argued at the 
bar of the coflrtmoni (J) by Fitton's cpunfel Mr. Offley, 
vho faid Tome Arong things againft the }ur\fdl6\iOH cf 
tlie lords, but is reproached with having (6 cloiely borrowed 
from 3 prior argument of the f oHicitor General Finch after- 
wards lord ehanceHor Notcingbain at the bar of the lords, 
though in what cafe is not mentioned, as to have induced the 
ktter to leave the comaions. When the argunient was over^ 
the debate was adjoamed for a week* But the journgil of the 
commons is filent as to anj further proceeding upon the caie, 
Probaipij this ca£e became abforbed iu the confideratton of the 
great caict which almoft immediately followed^ and brought 
the two houies to a direift ifl'ue on one great branch of the }u- 
ri£li£tia& ciaimfid by the lords but denied by the cofnmons : or 
perhaps the commons thought this caie of Fitton and that of 
QtLtr too much mixed with contempt and bmach of privilege c^ 
be cemreaient cafes to make their ftand upon. Howeyer the(e 
two cafes ihould lut be forgotten. Either they wen caies of 
beeach of privilege oad contempt, €>r they were not. If they 
were^ the conckuiafice of imprisonment after the prorogation 
ef parliament, the ftniog, and evtry odier part of the fencence inf 
btcb cafi»t became difputable r i^ in may bo alked, how on 
breach of privilege are the lords warranted to do more than can 
be done by the commons in a like cafe ? on the other hand^ 
if jthey wer« net ca6s4if privilege and contempt, then the pro* 
ceecUo^ x>f the lords mgamSt Pition and Carr were open to the 
o|^£ti9n trf* iu» lexencile by the lords of an sri^^so/ jurif^lAioa 
over cpf»c^ fif baviiiig A^udged a commoner for jflnaffitcmeanoc 

wi^itt 
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without impeachment of the commons or the vtrdi& of juryy 
and of having fo exprefled the imprifonrocnt part of their ftn* 
tence in both cafes as to make it imprifonmenty^r /i/'sj that is^ 
in Fitton's unlefs they fliould interpofe to declare it terminated, 
and in Carr's unlefs the king (hould plcafe to determine it. 
To fon>e of thefe objections Mr. Offley did in eflfedl advert in 
arguing Fitton*s cafe. In remarking alfo upon the confequeuce 
of fuch an exercife of criminal jurifdidion by the peers, he 
pointedly (aid, the jurifJiSIion of the Jlar^chamber is now trans^ 
formed into the houje of lords ^ but fotnewhat in a nobler way. 
It did not occur to him to add, that the jurifdiftion of the ftar* 
chamber, though juftly odious both for the mode of trial and 
the exceflive punifliments it had infll£led, and therefore wifely 
aboliflied, was in fome degree fandtioned by the flatutes of the 
realm : but that it remained to explain, hew the houfe of lords 
had obtained thelike or any other fufficient fandtion for exercifing 
the fame jurifdidtion ; and how it could be proper to tolerate that 
in an hereditary kind of ftar-cbamber, without the fandion of 
ilatute and without any other limitation than fuch as their own 
moderation (hould prefcribe, which the Legiflature had io in^ 
dignantly aboliflied, in the cafe of a court fan£tioned by flatute 
and not pretending to adjudge crime of a higher order thaa 
xnifdenieauor. 

» 

But though thefe two cafes of Fitton and of Carr, which 
probably are theearliefl: inftances to be met with of dire£t pe-' 
titions of complaint to the commons againfl: the lords for ex-' 
ceflive aflumption of judicature by the latter, did not of them-' 
felves bring the two houfcs into adual quarrel with each other : 
yet therepafled enough from, the commons to (hew, that they 
w^re nearly ripe for ferious contefl on that head ; and that as 

Fitton^s 
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Fitton*s cafe had already provoked them to appoint a committee 
to confider of the exercife of jurifdiftion by the lords in all 
cafes of the kind, and fuch committee was ftill exifting, (b 
very little of additional matter was requifitc to excite the con>- 
tnons into direft hoftility. 

In truth, at the very moment the commons adjourned the de- 
bate on Fitton*s cafe after hearing his counfel, another cale 
much better adapted to putting the original jurifdiftion claimed 
by the lords to a tcft, becaufe wholly unmixed with privilege, 
was in embryo ; and fo advanced was it in it*s progrefs to ma* 
turenefs for the commons^ that it reached them in proper form 
about fix weeks afterwards. 

This other cafe was the famous one of Mr. Thomas Skinner 
merchant againft the Eajl India Company. Upon the prefent 
; occafion it is fit, that the nature of this caf^ and of the proceed- 
^ ings upon it fhould be well underflood ; for it involved a num- 
ber of great points relative to the judicature of the houfe of 
peers. It diredly involved the queflion, whether by our law 
and conflitution the houfe of peers inherently and in right of 
their order is inverted with Qriginal ]\\xi{A{(X\{^n over civil caufes 
between party and party j the queflion, whether the king, by- 
recommendation of a buflnefs to the peers, or by any other 
fyecits of royal delegation f could fupply any defeft which ia 
this refpedi there might be in their power; and whether the 
houfe of peers could without a jury ajfefs damages ; and whe* 
ther alfo it was competent to the lords toimi^okjines for breach 
of privilege, and to award imprifonment till payment. Cofla- 
Jterally and incidentally, the cafe involved the pretenfion of 

the 
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the houfe of lords fing^y to an t^riginal jurifdidion ovc^ trim^ 
iinconnefbed t^ith the privileges of the peerage, or rather the 
whole cocnpafs of their judicative {)owers. But ftating the 
cafe properly is not (|mite fo eafy, as may bd cxpeAed : bc^ 
caufe the printed journals both of lords and commons, for a 
reafon wtich will be prefcntly explained, are almoft a blank 
as to the proceedings of the two houfes upon this cafe. How- 
ever there are fources (t) fufficietit to fupply this chafm of the 
printed jouttials ; ahd from thofe fbuixres, aided by the printed 
pwliamentary debates^ particulariy thofe by Mr, Grey> wte 
was a memiser of the commons at the timlc^ it ihall be ftttemp<y 
cd to relate the ct(6 itofca beginning to end. 

(^) A book printed in 1669 and intitled ** The Grand Quellion concerning 
« the Judicature of the Houfe of Peers Stated and Argued," or ^« The Jurif- 
<< di£Hon of the tioufe of J^eers AlTerted,*' fupplies much of the fupprei&on in 
Wt urmtcd Journal of thetdrds. ^e fuppteiEon in the pfi'ntfcd 5<wrnrf cf the 
t:^Mn<m^ fsMiAdft ^hoHyViipplM in k <tfiiaAfc ciMabrlilitoric ^ati* FlMoedings 
of the Hoiife df vGominoiis by a geritkinui eiMffmt bctii for oficiftl a^pemiiCe 

mod for official ability. The hodk, intitled ^ The Grand Qtieftien,:' iiw 

proved beJFore the commons to haVe been printed by the order iTnd dire^on of the 
famoifs ^^^ifl tord holies, ks will \yl {^^dAtly IhlfNnu He te alfo gtfnei^y 
<<dnfldei^lft thethithcH-. Sift 3. G^\ t^\>. ft0. and %\x 'Rebott AftkyitsV 
Treatifem ifa^ JNrifiiiAion of the ftonfe ef Peers t. Dae the atg«meiieMite 
{MU-t of tte Ixiok confifts 4fhiefly of reafons and pre c ede n t ^ uiedidr ^d ajpunft the 
jurMdi^ion of the lords, more e(pecially thofe for their jurifdi<Stioa, at conferences 
between the tw6 houfes in Skinner's cafe. This part, which is confefledly ex- 
ifrtiAei ittxa •chtr?^ ?« *Ac jouriwl 6f ttct hoJfc of l<Jfds, was proba1)ly ihe 
%lN-k, fi6t ^Wh<flly dflord HoD^s, bOt'dPhiiti^viaitbb offiftdMe ^f two m-^^hiabe^aiher 
<peera. ff-faehadmyittdhaffilhoee, iio|>effiNi6^F€ieiiaepe4i^ 
the Earls of Apglefey aiid*Shafte(bury, of whom both were ftrenuous-aflertors of 
the juriidi^Uoa uA privileges of the peers. 
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The origin of Skinner's cafe (/*) was a petition prefented 
by him to king Charles the Second foon after the reftoration. 
According to tlie ftatement figned by the cbunfel of Skinner 
there was a general liberty of trade to the Eaft Indies in 1657, 
and he in that year fent a trading Ihip there ; but the com- 
pany's agents at Bantam, under pretence of a debt due to the 
Englifli Eaft India Company, feized his fliip and good?, af- 
faulted him in his warehoufe at Jamba in the ifland of Suma- 
tra, and difpoflcfled him of a little ifland called Barella. In 
refpeft of ihcfe injuries, he foon after the reftoration prayed 
the king to appoint a court of high conftable and earl marfhal 
to hear and determine the matter as not being remediable by 
the ordinary courfe of law, or to put it into any other way for 
juft relief. After various folicitations, the king by an order 
of council dated in March 1665-6 referred it to the archbifliop 
of Canterbury the lord chancellor the lord privy feal and lord 
Afliley, to fend to the governor and fomc of the members 
of the Eaft India Company, to treat with them, and to 
induce them to give a reafonable fatisfaftion to Skinner. 
Under this reference Skinner gave in a written ftatement 
of his cafe figned by his counfel ; and eftimated his lofi 
at about £3300. and upon that fum he claimed inte- 
reft for fix years ; and befides this, he claimed damages, which 
he rated at more than the other part of his demand, but 
which he fubmitted to the difcretion of referees. To this 
cafe the Company gave in a defenfive anfwer, but con- 
cluded it with an offer to pay ^1500. upon having Skin- 
ner's rcleafe in full. Skinner replied to this anfwer, and 

, If) The Grand Qucftion concerning the Judicature of the Peers, i. to 44. 

P concluded, 



cvi 



PREFACE. 



Cdicluded, with fubmitting the amount of his demand to the 
decifion of the referees, und with a hope that he (hould have 
his ifland feftored to him. After hearing counfcl on both 
fides, the referees ou the 6th of December 1666 reported^ 
th-t they found bkinner to have fufFered much wrong from 
4he Company or their agent?, and therefore had endeavoured 
to perfuade the company to give fatisfadlion ; but that, in re- 
fpeft of the great difference between Skiuner^s demands and 
the Company *s offer, the mediation of ihe referees had proved 
ineffe£lual. To this the referees added, that as to the ifland of 
Earella in the Eaft Indies, they conceived Skinner ought to 
enjoy it, and to trade from thence into any part of the worU 
except England. Upon this report of the referees, the king 
was induced on the 19th of January 1666-7 to fend a meflage^ 
on the bufinefs to the houfe of lords, recommending it to thena 
to do juflice to Skinner according to the merits of hi&cauie; 
and all the proceedings m council were tranfmitted to the 
lords ; and Skinner alfo prefented to them a petition fetting 
forth the wrongs done to him by the Eaft India Company ; 
but whether the recommendation or the petition preceded, is 
not quite clearly ftated. Being thus poiTefled of the cafe, the 
boufe of lords ordered a copy of Skiiuier^s petition to be givea 
to the Company, andthat they ihould anfwer it. For anfwer^ 
the CcHnpany gave in a plea to the jurifdidion, namely, after 
protefting againft the truth of the injuries fuppofed, that the 
petition is in the nature efan original complaint^ not brought 
by w^ of appeal bill of review or writ of error y nor int£R« 
MIXED WITH PRIVILEGE OF PARLIAMENT, uor having re^^ 
ference to any judgement. In addition alfo to this plea, they 
pleaded over and faid, tha the Company was morporahd by 

fevtral 
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feveral charters in the reigns of Efizabeth and king Jamesy and 
like-wife by a charter from Oiiverj which excluded all others 
not members of the corporation from trading in any part of the 
Eajl Indies within the Units of the faid charters^ and that 
r therefore if any fuch injuries were doncy it was by virtue of 

the charters^ and that whether criminal or civil they ijuere for 
ever releafed and difcharged by the a5t of oblivion. Upon this 
plea the lords ordered the counfel on both fides to be heard on 
the 24th of January 1666-7. However fuch poftponemeius 
ocxurred, that the feilion ended without a hearing* But par- 
liament meeting again in the October following^ Skinner pre- 
fented a new petition to the houfe of lords ; and the Company 
pleaded as before ; adding, that the matters of complaint in 
the petition were fuch s)s to be remediable in the courts of 
Weftminfter Hall, and that in them the Company had a right 
to be tried, and that they ought not to be brought before the 
• lords per faltum. In this ftatc of the bufinefs the lords in 

December 1667 referred it to all the judges, to confider whe- 
t|ier the cafe of Skinner was relievabie in law or in equity^ 
apd if fo in what manner. Upon this reference, the chief 
juftice of the king's bench reported all the judges to be of 
opinion » that the matters j touching the taking away the peti* 
tianer^s fhip and goods and ajfaulting bis perfon^ kotwith- 

STANDIKG THE SAME WBRB 2X)NE BBYOND THE SEAS, might 

be determined in bis Majefty^s wdlnary courts at Wejiminfier ; 
and as to the difpopffing him §f bis houfe and iJUnd^ that be 
was not relievabie in any ordinary court of law. After this re- 
port the lords ordered the caufe to be heard, and having fpcnt 
feveral days in hearing both fides, they appointed a day for 
confideriog the caufe ; and upon the day appointed, diey after 

p 2 folemn 
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folemn delute refolvcd to relieve Skinner, and referred it to a 

committee to confider what tfamages he had fuftained and what 

rccompence was fit to be given to him. Upon report alfo of 

the committed, the lords adji^dgcd the 'Eajl India Company to 

pay ^5000. to Skinne^r. But between the order of referetice 

and the report, the Eaft India Company took refuge with the 

houfe of commons by prefcnting a petition to them,. In it the 

Company ftated the hearing by the lords notwithftanding the 

plea to their jurifdidron ; and that the lords bad denied to 

the Company both a commiflion to examine witnefles abroad 

and time to fend for their witnefles home. The petition alfo 

ftated, that the lords had appointed a committee to ajjefs damages 

againft the Company ; thsrt the committee was proceeding ac- 

cordir^gly j and that fevcral members of the Company were 

members of the houfe of commons* The petition concluded, 

with fubmitting that the proceedings of the lords were againjl 

the law$ and flatutes of the nation^ and the cujlom of parliament % 

and with praying that the houfe of commons would intcrpofe 

with the lords for relief of the petitioners. This petition 

raifed a flame in both houfes. ■ The commons (g)^ upon 

reading it, and upon its being owned by the Company's deputy 

governor Sir Samuel Barnadifton and others, ordered the com-- 

mittee recently appointed in refpc<S to the }urifdi<ftion of the 

lords in the cafe of Mr. Fitton and in (imilar cafes, to confider 

this eafe alfa in point of grievance and extent of jurifdiftion ? 

and particularly recommended the difpatch of it to. Mr. Solii- 

citor General Finch and all the gentlemen of the long robe. 

From this committee there Iboa came a report^ with three 

U) ^7^ ^Fil ^^^^ S^^ 2* Hatfell's Free, of Proceed, of Conun. vi<^ 

ftrong 
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ftrong rcfolutions (/&) againft the jurifdiftion and proceedings 
of the lords. On. a fubfequent day (/) the commons com- 
mitted Skinner for a. breach of privilege. The day after the 
r bufinefs was debated in the commons both in the forenoon 

and afternoon. As far as we can judge from the exifting (hort 
^ notes of the debate (//) Mr. Solicitor Finch, Mr. Serjeant 

1 Mayuard, 

I 

(A) The firft of the committee^s rcfolutions ftated the proceedings of the lords 
to be a breach of the privilege of the commons, in refpeft that feveral of their 
members were members of the Eaft India Company. The fubftance of the fecond 
was, that afluming and exercifing jurifdi£tion by the lords over the cafe, and their 
overruling of the plea rf jurijdiifion^ the caufe coming on before them originally 
onfyy and the matter complained of by Skinner concerning taking his (hip and 
goods and aflaulting hi? perfon being relievable in the ordinary courts of law, 
were contrary to the law of the land^ and tended to the depriving of the fubjed 
of the benefit of the known law, and introducing arbitrary power. The third 

I wis, that allowance by the lords of affidavits before mafters in chancery and a 

judge of the admiralty 3Sproofiy with their not granting a commijpon to examine 
witncjffesj was lUegaL 

(i) r. May 1668. See 3. Hatfell's Free, of Proceed, of Comm. 179. 

(iV) The following paflages are fekAed from Mr. Grey's account of tli^ 
debate : 

Mr. Sirjeakt Maynard. ^ The fudges opinion to .the lords was, that 
^ Skinner is relievable by the courts in Weftminfter for his (hip and goods ; but 
^ that the taking away his houfe and ifland in. the kingdom of Jamba and diipof- ' 
^' (eiSng him of them is not.. The (hip and goods belonging to his perfon, and (b 
<^ relievable at law in the court at Weftminfter.. But the lords have pafled 
^ j^udgment upon the whole matter." ^ 

Mr. Vaughak. ^No court itn<fer the king can havefurifdidion^^where dte^ 
^ lung himielf has nonc»"-*^< Jurifdidion of the perfon of his fubjeA the king. 

•••can: 
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Maynard, Sir Robert Atkins, Sir Robert Howard, Sir Robert 
Thurlaud, afterwards a baron of the exchequer, Mr. Vaughan 

afterwards 

*' can have in a foreign place, and no otherwife, 1 3. R. 2, Sir Thomas Coggan's 

^ c^fc. Coram rege et concilio, not coram baronxbus/' J 



Mr. Prvnne. " Think, that the lords have clear jurifdldlion in both cafes, 
" and not the courts of Weftminftcr. Always at the opening of parliaments, 
^ petitions were received by the lords, and all grievances bjch foreign and at 
" home. Treafon committed beyond fea till 25. Hen. 8. was triable at Wcft- 
** minder. Intra quatuor maria is the kingdom of England only." — " It was a 
'^ device in king James's time, the bringing an a&ion in yapan in C3)eafjidty and 
" fo of other places." — ** The lords have this jurifdiftion and no court elfe. 
^ The lords in nuum iff tuum refer things to the common law. All things were 
*^ referred to the triers of petitions, and fo were fent to the feveral couits for re- 
*< mcdy. But wbire no remeij c9uli be bad by tbi courtSj tbey wire reported ta 
" PARtlAMENT/ffr renu(fy.*' 

Sir Robert Howard. << It is no argument, that becaufe the lords have 
'^ fined in fome things, they may do it in every thing. The lords may be Co 
** raifed in point of their judicature, that at laft all caufes will be brought origi- 
" nally, if you iiiffer this." 

Mr. Solicitor. Fihch. ^ Let the caufe be relievable in any court 
** either at Weftminfter or the court of admiralty, but not eriginatty at the lords 
^ bar : becaufe at the other courts the caufe has all its concodions, and comes 
^ thither for revifidn. It can have no revifion from thence> but by a mirade, 
^ the l^iflative way. The lords cannot create a power. Durttmfuit^ quod non 
^ babuit remeeStan, in ca& of dower before the ftatute of Weftminfter, but by 
^ legiHative power. God forbid, there fliould be any cafe but the lawyers may 
^ tetl a remedy for, either in the courts of Weftminfter Hall or kgfflatively. 
« Believe it, tbe lords have no power t$ give remedy wbere tbt law gives none^ 
*• uttkfs tbe commons bave a fiare in tbai remedy!^ 

SSR 
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afterwards lord chief juftice of the common picas, Sir John 
Northcote, and the poet Waller, were the fpeakcrs againft the 
jurifdidipn of the lords ; and the only advocate for it was 
Mr. Prynne, who appears to have been zealoufly anfwered by 
Mr. Solicitor Finch. The debate was concluded with three 
rcfolutious of the (>6) commons. The firft condemned the 
proceedings of the lords on Skinner's petition as taking cog- 
nizance origlnalty of a common plea. The fecond condemned 
their taking cognizance of the right to the ifland and giving 
damages. The third declared the proceedings of Skinner a 
breach of privilege (/)^— ~0n the part of the lords there was 

an 

SiR Edward T»URt and. « %. Edward i. The lords are bound by magna 
^'cbartOi as well as any other courts. Per facr amentum fuum is by jury, and 
^ in thoie proceedings of the lords none of that is done. The lords give dama- 
^ ges. That is expreffly againft it, and it ought to be by jury. The lords in 
* fome cafes may fine ; but here are damages given. The jury may be at« 
** tainted for damages. But from the lords no appeal' or remedy. Would have 
^ f<Mne healing, way propofed \ but yet to aifert our liberty by declaring, that the 
^ lords have no power in this originally** 

Mr. Waller. ^ Doth not know how long the lords have had the title of 
^ fupreme court of juftice. We judge with them. They fent us down a 
^ bill to judge the illegitimacy of Lady Roos's children the laft fei&on. W^ 
^ judge with them in all legiflative cafes. Therefore they are not fupreme^ unle6 
^ appeal be made to them> as to Philip waking and. Philip ileeping/' 

(i) I. Grey^s Deb. 15a 

(/) The firft and fecond of the refolutions were in die wordd lblI6wing» 

« That the lords taking cognizance of, and dicir proceeding upon the matter 
^ fct f«^ and confidered in the petition of Th«mas Skinner merchant againft the 

•* governor 
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an equal (hare of activity and warmth. It appearing that 
topics of the Eaft India Company's petition to the houfe of 
Commons were current (w), the houfe of lords voted it a 
fcandalous libel againft them ; and then having given their 
final judgment, that the Company fliould pay £s^^^' ^^ Skin- 
ner, they next referred it to their committee for privileges to 

examine who was the publiftier of the petition. The other 

proceedings of the two houfes in this cafe of Skinner and the 
Eaft India Company were to this effeft. The commons de- 
nred (») a conference with the lords; and it being granted the 
lords were informed of the votes of the commons, and of the 



" governor and company of merchants trading to the Eaft Indies, concerning the 
<^ taking away the petitioner's (hip and goods and aflfaulting his perfon, and their 
** lordihips overruling the plea of the faid governor and company, the (aid caufc 
^* coming before that houfe origikally only upon the complaint of the faid 
^^ Skinner, being a common pUdy is not agreeable to the laws of the land, and 
^^ tends to deprive the fubjed of his right eafe and benefit due to him by the faid 
«laws. 

« That the lords taking cognizance of the right and title of the iflani in the 
^ petition mentioned, and giving damages thereupon againft the faid gover- 
^ nor and coiUpany, is not warranted by the laws of this kingdom.'* 

The great diiFerencc between the refolutions of the committee of the commons 
and thofe of the houfe is, that the latter do not charge the lords with admitting 
affidavits as proofs or with refufing to grant a commiffion for examining witnef-^ 
fes abroad^ 

(iff) Grand Queftion 38. & 47. and Joum. Dom. Proc, 29. April, and i. & a. 
May 1668. 

[n) 4* 5* & 8. ^y 1668, 

reafons 
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TWifons of tKem {nn). Then the lords came to two refola- 
Cioiisu One declared the ptocecdings of the commons upon the 
petition of the Faft India Company a breach of the privileges 
of the houfe of peers. The other declared the proceedings of 
the lords in taking cognizance of Skinner*^ petition overruling 
the plea of the Company, and adjudging ;^5ooo. damages 
againft them, to be agreeable to law(o), Thefe refoluiions 
^ere immediately communicated by the lords to the commons 

. (rtn) Mr. Seijeant Maynard's Ipeech as one of the managers for the comniofts 
is given at length in t. Grey's Debates 445. But he profeiTcdly infifts chiefly 
on afls of parliament and the common law. He noticed, that the citing of pre- 
cedents was committed to another hand. Who the other member was, doth not 
appear. But of the precedents cited for the commons, there is fome account, 
^aken as it feems from entries in the original journal of the lords, in the Grand 
•Queftion concerning the Judicature of the Houfe of Peers, fee page J5 to 60. 
The fame book dio contains fome account of the argument^ the cammons in 
other refpe£ls* 

(0) Thefe two r^folutions were as follow : 

<< That the houfe of tx^mmons entertaining the feandalous petkion of die Eaft 
^ India company againft the lords houfe of parliament, and their proceedings ex- 
^ aminations and votes thereupon had and madfe, are a breach of the privileges of 
^ the beufe of peers, and contrary to the fair, correfpondency which ought to be 
** between the two houfes of parliament^ and unexampled in former times. 

« That the houfe of peers taking cognizance of the caufe of Thoftias Skinner 
^merchant, a peffon highly oppreffed and injured in Eaft India by the governor 
* and company of merchants of London trading thither, and overruling the plea 
^ of the laid company, and adjudging j^Jooo. damages thereupon againft the faid 
<< governor and company, jis agreeable to the jftwft of the Iaa4 M^ well wsurranted 
** by the law and cuftom of parliament, and juftified by many parliamentary pre- 
^* cedents antient -and modern.'* ' • . 

q ttt 
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at a conference dcfircd (oo) for that purpofe. It feems, that 
at this fecoiid conference the lords entered into a large con- 
fuleration of the reafons and precedents (^) for their jurifdic- 
tion ; and that n\ that refpeft they fully availed thcmfelves of 
Mr. Prynne^s Plea for the Lords, that book, though not avow- 
e«11y relied upon, appearing to have been the chief iburce 
of the matter produced on behalf of the lords and againft 
the commons. But thefe conferences between the two 
houfcs did not induce either of them to yield an iota of its 
«rigii>al refolutions, or in any degree conciliate matters. On 
the contrary, new heats were generated. The commons, on 
the report from their managers of the votes of the lords, im-^ 
mediately (q) voted negative refolutions, namely, that the 
petition of the Eaft India Company to the commons was not 
fcandalousy and that the delivery of it to them and their 
. proceedings upon it were no breach of the privilege or en- 
croachment upon the jurifdiiflion of the houfe of lords. On 
the very next day (r) alfo, when both houfcs were on the 
point of an adjournment by order of the king, the com- 
mons refbtved, that whoever fliould be aiding, in execution 
of the order of the lords in the cafc of Skinner againft the 
Eaft India Company, ihould be deemed a betrayer of the rights 

{oo) Joum. Dom. Proc. & May y668 and fame day poft meridiem. 

(p) See a full account of them in the Grand Queftion concerning the Judica* 
ture of the Houfe of Peers, p. 60 to i88. See alfo a fpeech of the fecond Villiers 
Duke of Buckingham in i. Chandler's Deb. Comm. 123. 

(q) 8. May x668. See 3. Hatfell's Free, of Proceed, of Comm. 189. 

(r) 9.Mayx668. See ibid. 

and 
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and liberties of the commons of England and an infringer of 
the privileges of the houfc of commons : and this witli the 
refolutions of the preceding day was inftantly fent to the 
houfe of lords (j). Nor were the lords lefs prompt in their 
anger. Before their laft conference with the commons, the 
lords (^) had gone great lengths. They had ordered, that 
except one tax bill before them, no other buficcfs (hould be 
done till the privileges of their houfe were fully vindicated and 
fettled, and that their committee for privileges (hould fit pre- 
fently : and cxpefting an order from the king for immediate 
adjournment, they had moved him to defer it for a few days, 
in regard that their rights and privileges had been difputed by 
the commons, and in order to have time to vindicate thole rights 
and privileges. When alfo the king had confented to give a 
few days, with an explanation that he looked upon it as a thing 
wherein he was much concerned, the lords were active 
enough, not only to perform the bulinefs of the fecond con- 
ference with the commons, but afterwards io to expedite a 
proceeding againft Sir Samuel Barnadifton the deputy gover- 
nor of the Eaft India Company, for a breach of their privilege 
in promoting the petition againft their judgment for Skinner, as 
before the adjournment, though not time enough for notice 
by the commons, to fentence Sir Samuel in a fine of £,y>o. 
with dire^on that he ihould remain a prifbiler in the cullody 
of the black rod till payment. 

(j) Joum. Donu Pioc 9, May 1669. 

[y) Journ. Dom. Proc. 4. 5. 6. 7. 8. &9. May it(^. 

q * When 
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WheiJ the qusrrel had proceeded to thcfe extremities, of 
all of which Mr. Pryrrnc, on the excefs of whofe ariftocratical 
principles ihe lords feerti throughout to have afted, lived ta 
be a witocfs, both houfes^, in purfuaiKe of an order from the 
king, adjourned thenifclves for three months- But a much 
longer time pafled "before their meeting to tranfafl bufinefs : 
for two other adjournments followed by order of the king, 
and then by a prorogation their nieeting was poftponed till the 
19th of 0£tbber 1669. However, notwithftanding the long 
interval of above a year and a quarter, and notwithftanding 
an earneft recommendation in the king'^s fpecch to conopofe the 
paft differences, hoftilities between the two houfes about Skin- 
ner's cafe were inftantly renewed. 

The commons began. A book, in titled *• The Grand 
" Queftion concerning the Judicature of the Houfc of Peers 
" ftated and argued,*' and both relating the particulars of 
Skinner's cafe and vindicating the proceedings of the lords in 
it, bad been recently publiihed. Angry at its contents, the 
commons' the very day of the feflion (/) ordered the puWilh- 
ing bookfeller to be fent for. Oh the fame day (u) they ap- 
pointed a ccMnmittee to report how the cafe ftood between 
the two houfes in Skinner's bufinefs. The third day (w), 
upon receiving the committee's report, and finding by it that 
the lords had fined Sir Samuel Bamadifton, and that an er>try 

(/) Journ. Comih. 19. O^ 1669* 

(tt) 3. Hatf. 189. 

(w) Journ« Cooun. 22, 0£t 1669. 

had 
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fiacl been made in the office of the auditor of the receipt of 
the exchequer as if the fine had been paid by him, and that 
he had been thereupon fet at liberty^ which gave the appear- 
ance of fubmiffion to the fentence of the lords, the commons 
examined Sir Samuel (x) ; and difcovering this t^ be a mere 
contrivance and his having been myfterioufly liberated on one 
of the adjournment days of the \m\ feflion without payment 
of the fine, they refolved, that he had behaved as a good 
commoner of England. The next day they appointed a com- 
mittee to bring in a bill for fettling the difference in point of 
jurifciiction between the two houfes, and Mr. Solicitor General 
Finch was defired to ex.pedite it. On the fame day they ex- 
amined the bookfeller who publiffied The (irand Queftion ;. 
and found that the book was fent to him by lord Hollis, with 
direftion to print it, and as it was printed without the licence 
then neceflary, they ordered him to be indifled upon the 
Kcenfing aft. At the fame time to do juftice to their own fide : 
of the argument, they defired their managers at the conferen- 
ces formerly had with the lords, to perfcft the arguments ufed: 
for the commons and to deliver them to be entered on their 
Journals {y). To fhew the fixednefs of their determination to « 
have a bill for fettling the matter, they flopped all other 
committees from fitting. In the courfe of a few days the bill 
they had ordered was brought in j and upon the fecond read- 
ing, a claufe for vacating the judgment agaiuft Sir SamueLi 

(;f) 3.Hatf. 19 J. 

( jf) Mr. Hatfcll's book has not the entry of the arguments thus ordered to be ■ 
entered. But probably the order was complied with \ and it is polEbk that the 
arguments may be ftill preferved, 

BarnadifloiXi 
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Barnadifton and cancclliii.g chc relative proceedings was carried ; 
and though the bill was recommitted, yet fuch expedition was 
ufed, that on the 3d of November the bill was pafled, with 
the title of *' An AGt concerning certain Proceedings in Par- 
•* liament ;" and the next day Sir Robert Atkins was fcnt with 
it to the lords (2). Still further alfo to wound the lords, the 
commons a few days after refolvcd, that no member of their 
houfe and of the long robe (hould without their leave plead as 
counfel in any caufe before the lords (zz). 

Hitherto, the lords during this feffion had abftained from 
touching upon the fubjedl of their contcft with the commons 
about jurifdi£tion inSkinner*s cafe; and as if enough gratified 
by the device praftifed to give the appearance of fubmiflion to 
their fentence againft Sir Samuel Barnadifton, had been content 
with exercifing the appellant judicature over equity. But 
upon receiving the judicature bill of the commons^ the lords, 
though they had recently loft Mr. Prynne the indefatigable 
aflertor of their claims {zzz)^ refumed their activity on the 
fubjedl. Not only did the lords rejeft the bill from the com- 
mons, but the lords on the fame day ordered their committee 
of privileges to prepare a bill " Concerning Privilege and Judi- 
•* cature in Parliament/' which, it may be well fuppofed, 
was of a very oppofitc defcription ; and what was remarkable 

tz) See 3. Hatf. 194. to 197. What the contents of the bill were, doth not 
Appear. Perhaps it may be ftili extant amongft the papers belonging to the two 
houfes. 



[zz) I. Grcy^s Deb. 159. 

(zzz) Mr. Prynne died xo. OSt. rt69. 
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enongl), lord chief jufl ice Vaughanj who had been recently 
placed at the head of the common pleas, afted as fpeaker of 
the lords for lord keeper Bridgman, and fo underwent the 
mortification of putting the queftion, without being at liberty 
to fay a word againft that original jurifdidion which he had 
in the beginning of Skinner^s cafe, and fo long as his being 
a member of the commons gave the opportunity, uniformly 
concurred in refifting(^). In confequence of this order of 
the lords for a bill concerning privilege and Judicature in par- 
liament, a bill was foon brought in ; and having been read 
for the third time, it was paffed by the lords with the title 
of " An A£t for limiting of certain Trials in Parliament and 
*• Privilege of Parliament, and for further afcertaining the 
♦" Trial of Peers and all Others his Majsfty^s liege People ;*' 
and immediately after paffing the lords fent it to the com- 
mons (3)» 

Upon receipt from the lords of this counter-bill to the bill 
of the commons concerning parliamentary judicature ; the 
latter (c) were provoked into further activity againft the lords. 
A day was indeed appointed for reading of the bill ; and 
after one adjournment it was read for the firft time. But, 
upon its being moved the fame day for a fecond reading, it 

{a) Journ. Dom. Proc. 15, Nov. 1669^ 

(i) Journ. DonuProci 16. 17. 18. 19. 20. & 21. Nov.i669t 

(0 See cxtrafls from (he obliterated Journal of the CcMnmons in 3, Hatf. 197. 
fol. 22, 24. & 27. Nov. and u 4. 7. 8. & la Dec. U>^ 

paifecl 
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pafled III the*ivcgative(^). Nor did the commons flop hcrc^ 
A few days after, they rcfolved to defire a conference with 
the lords on their judgment and fine againft Sir Samuel Bar- 
nadifton ; and with a view to fa ch requeft, they appointed 
a committee to prepare reafons for the conference {e). Upon 
report alfo from this committee, the hoafe refolved upon five 
diftinft propofitions as proper to beinfifted upon to the lords, 
namely ; — i. that it is tbe inherent right of every commotier to 
prefent petitions to the houje of commons in cafe of grievance^ 
and of that houfe to receive them {ec) ; — 2. that it was the right 
of the houfe to determine how far fuch petitions are fit or 
vauifit to be received ;— 3. that no court has power to cenfurc 
•a petition to the houfe of commons unlcfs tranfmitted from 
thence; — 4. that the cenfure and proceedings of the lords 
againft Sir Samuel Barnadifton were in fubverfion of the rights 
and privileges of the houfe of commons and of the liberties 
of the commons of England ; — and 5. that the continuance 
upon record of the judgment by the lords in the cafe of Skin- 
ner and the Eaft India Company was prejudicial to the rights 
of the commons of ^England. Alfo upon a further report 
>from the fame committee, the houfe of commons refolved 

{J) See account of the debate in i. Grey'sDeb. 189. to 195. 
{e) Ibid. 209. 210. 

[ee) So encouraging is the habit of the houfe of commons to receiving peti- 
'tions of grievance, that at the beginning of every new parliament, they appoint 
one grand committee for grievancesy and another for courts of jujiice^ and both 
are appointed to fit in the houfe once a week. See Journ. Comm. 13. Nov. 1761. 

upon 
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upon fcvcral general heads of reafons (J) to be ufed at the con- 
ference intended to be defired ; and at the fame timexefolved, 

r that 

(f) The heads of reafons for ^tfirft three points rcfolved on by the commons 
were thefe. — " It bath been always^ time out ofmindy the conjiant and uncontro^ 
** verted tfage and cuftom of the houfe of commons y to have petitions prefented to them 
** from commoners^ in cafe of grievance puhlick or private ; in evidence whereof it is 
** one ofthefirft works done by the houfe of commons to appoint a grand committee to 
** receive petitions and injbrmations of grievances. — That in no age that we can 
•* find> any perfon, who prefented any grievance by way of petition, to the houfe 
^ of commons, which was received by them, was ever cenfured by the lords with- 
^ out complaints of the commons,— That no fuitors for juftice, in any inferior 
« court whatever in law or in equity, exhibiting their complaint for any matter 
^* proper to be proceeded upon in that court, are therefore punifhable criminally 
«( though untrue, or fuable by way of a£lion in any other court whatever ; but are 
^ only fubje6t to a moderate fine or amercement by that court ; unlsfe in fome 
^ cafes fpecially provided for by aA of parliament, as appeals or the like.— -—In 
** cafe men ihould be puniihable in other courts for preparing and prefenting pe- 
<< tidons for redrefs of grievances to the houfe of commons, it may difcourage and 
^ deter his Majefty's fubjeds from feeking redrels of their grievances, and by that 
^ means fruftrate the ouiin and principal end for which parliaments were or- 
«daincd." 

For the fourA point the inftru<EKon was to infift ^ that no petition, nor anj 
** other matter depending in the houfe of commons can be taken notice of by the 
^ lords withoat breach of privilege, nnlefs communicated by the houfe of com- 
^^ mons.** 

The houfe of commons, as a conclufion to the firft four points, added the 
fbllowing mftradion. 

^ Upon conclufion of the (oar firft propofitions it is further to be alledged, that 
^ the houfe of peers, as well as other courts, are in all their judicial proceedings 
^ to be guided and limited by kw : but if they (hould give a wrongful fentence 
^ contrary to law, and the party grieved might not feek redrefs thereof in full 
^ PARLIAMENT, and to that end repair to the houfe of commons, who are part 

cc of 
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that the lords (hould be dcfircd to vacate both their jut^ment 
n^ainjl Sir Samuel Bamadijion and their judgment againjl the 
Eajl India Company. 

Thus far had the houfe of commons proceeded on the tenth 
of December 1669. But in this ftage of the proceeding, it 
was thought fit by the king to ftop the progrefs of quarrel be- 
tween the two houfes : and accordingly on that day he pro- 
rogued the parliament to the fourteenth day of February ; and 
fo the feffioa terminated without pafling fo much as one a6t, 
and the confequence to the king was difappointment of a 
fupply of ^400,009. which had been voted to him by the 
commons (^). 

On the day appointed by the prorogation the parliament being 
again aflembled, the king made a fpeech, one part of which 
anxioufly guarded the two houfes againft revival of the dif* 
ferencc between them {h). But yet as early as the fifth day of 
the feffioa (J) the comnuxis fixed an early time for refuming 

*< oi the legiflative power, diat ei dier they xsay interpofe widi tbeir lordibipf lor 
^ the reverial of fuch fentence, and prepare a bill for that purpofetand ibr preveot- 
^ ing the like grievance for the time to comcy die confe<)uence diereof would 
^ plainly be, bodi diat ihiir Urdjhips judicatun wouM be boundlejs and aiovg lawp 
^ and that the party grieved (hould be without remedy.** 

For fupport of the fifth propofition the reference was to be to the reafixis for* 
merly ofibred againft the judgment cf tbe lords againft die Eaft India Company. 

{f) J. Chaodl Deb. Comm. 13a. 

(i^) Joum. Dom. Proc. 14. Feb. 1669*70. & Journ, Comm. for Ikmeday. 

(0 Joum. ConuDt i8* FA. i669"7a 

confideration 
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cot)(lderatioa of the jurifdi6liou of the lords. This lyas 
enough to coiivince the king, that unlefsTomething beyoi>d a ge- 
neral difiuafion was adopted on his part the difpuce would foon 
recommence ; and that the fupplies, for which he had urgently 
preiTed in his fpeech, were in danger of being interrupted. In 
order, therefore^ to prevent the further interruption of parlia- 
mentary buiinefsy the king made a fpeech to the lords and 
commons (>&), offering his mediation between the two hou fes 
in the cafe of Skinner. His propofal to them for ending their 
difference was, that be ihould give prefent order to eraze all 
records and entries of this matter in the council books and in 
the exchequer ; and that the two houfes (hould do the like ; 
(b that no memory might remain of the difpute. This pro* 
pofal of the king {kk) was inftantly accepted by both houfes. 
Jn the printed journal of the commons there is an entry of the 
king's fpeech » and of their refolution in compliance with it to 
make a razure or vacat in their journals of all matters relating 
to the biifinefs between the Eaft India Company and Skinner^ 
and of the making of fuch razure or vacat accordingly in ther 
houie (/)• But it is^ obfervable, that the printed journal of the 
lords is with a blank on thi^ part of the bufineft of the daj^ 
iieither giving the king*& Speech (m)^ nor an emtrjr of d^ 

(i) Journ. Comm. 22. Feb. 1669*70^ 

(ii) See HumcV Hift. chap. 65. Mr. ttime^ account i^ •'thatthcimg 
«« prevailed with the peers to accept of the cxpedienc^ri^^ if th$ comjuow*.** 
But the king*8 fpeech entered in the journal of tfaecomnoDS faffi cifntly proves 
Mim to have been Aeprvpofer to botH hodes. 

{J) Ibid. 

dm) See in t. Cband. Dtb. of the Lon!s lO]^. a note on the king's llMCh in 
thit kufinefs« 

r 2 manner 
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manner of proceeding upon the occafion. In other words, the- 
lords equally with the commons accepted the king's expedient^ 
and equally with them complied with the terms of it in point 
of razure and obliteration : but the lords chofe to dt) this in 
the way, which to them fcemed leaft wounding to their ex- 
tenfive claims of judicature ; and for that purpofe left their 
journal without a trace ofthecaufe and manner of obliteration, 
or fcarce a memento of the fubgeft of it. 

Tntrs at tengih this great cafe of Skinner againft the Eaff 
India Company, after engaging the lords and commons in ferious 
quarrel during almoft two years, was concluded through the- 
fource of recommendation whence the cafe was introduced 
into parlkmeht : foi from theking^s recommending the cafe to 
the houfc of lords their cognizance of it commenced, and from 
his recommendation alfo proceeded the compromife by which 
the quarrel of the two houfes about the cafe was finally diA 
pofed of. Whilft the contention laded, it was a hard ftruggl'e 
on the part of the lords to fix their claim of original jurifdic- 
tion over civil caufes, to fix their claim of ajfeffing damages^ Xo 
fix their claim oi fining and imprijoning atpleafure^ and to aflift 
their claim i^xhcjok judicature (^parliament. On the part of 
the king alio it was obvious, that he was not averfe to all thefe 
pretenfions of the ariftocracy, fb far as they temled to exchide 
the commons : for he not only firft recommended the cogni- 
zance of the cafe to the lords 5 but at their requeft poftponed 
i prorogation to facUitate the completion of their operation of 
fining and imprifonlng Sir Samuel Barnadiflon ; and his mi^ 
nifters afterwards concurred in the contrivance of releafing him, 
as if he had fubmitted to the )urifdi£iioQ and paid the fine^ 

when? 
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when according to the reality of the cafe the payment was a 
mere juggle, and he was liberated by order of the lords gmtui- 
toufly, and without any fubmiffion whatever. But the iflue 
was unfavourable both to the king and to the lords* To the 
king it was difcreditable ; becaufe, after having in fome mea- 
fure encouraged the lords to take cognizance of the cafe and 
avowed himfelf fufficiently to (hew his wifh to fide with them 
ill the contefty he found himfelf neceditated for the fake of 
pecuniary fupply to propofc a retreat to them. To the lords 
the conteft was all lofs. From the flirring of the queftion, it 
was difclofed, that almoft all Weftminfter Hall, except Mr. 
Prynne, was againft the main pretentions of the lords : and 
there followed votes of the houfe of commons, proclaim- 
ing to the people of England, that the claim of exercife of 
original juvi(di6iioii by the lords in civil czu&s was an ufurpa- 
tion ; that theyii/r^i^f jurifdi£!ion was not in the lords, but in 
theyir// and w&o/e parliament ; and that when the lords fined 
and imprifoned perfons for complaining, by petition to the 
houfe of commons, it was a breach of fheir privilege and an 
invafion of the rights of the people at large. In form, in- 
deed, the compromife of the quarrel between the two houfes 
was mutual ceflation of hoftility, with mutual obliteration from 
their journal. But in fuhjiancc there was a vaft difference 
between the two obliterations. The obliteration by the lords 
included vacating the judgment againft the Eafl India Com- 
pany, and the judgment againft Sir Samuel Baruadifton^ 
without an iota of proteftation excepticn or referve ; that is, 
included the whole of the requifition refolved upon by the 
commons immediately before the king's mediation. But the 
commons in their obliteration only yielded the razure of their 

own 
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own proceedings, when the objeft of them was fufBcicnlljr 
accomoliihed by annuUation of the judgments they had 
throughout fought to annul. The lords gave up their twd 
judgments. The entry, of the vigorous proceedings to 
obtain that (acrifice from the lords, was the only concefiion 
made by the commons. The confequences alfo of the 
compromife correfponded with thefe views of it : for it 
operated as a blow fo fatal to the claim of the lords to att 
original jurifdiftion, that the exercife in civil caufes has ever 
fince been relinquiihed ; and it alfo made fuch an impreflion 
upon the other judicative preteniions of the lords, that nevr 
controyerfies were foon generated between the boufes« 

Such was the great conteft between the lords and commons 
about {;r/^^ juri{Hi£^ioB in this famous caie of Skinner and 
the Bail India Company ; and fuch alfo are the remarks^ 
which at prefeut occur 'to the prefacer upoa the nature and 
iflue of that conteft. The narrative of it has gradually run 
into an unexpeAed and as it is feared a tirefome length* The 
temptation to engage in fo full and laborious a relation arofe^ 
from the conftitutimial importance of the cafe, from its connect 
tion with the following treatife of Lord Hale, aiwt from a 
perfuafion of its having been hitherto fo (lightly awl impcr* 
feftly ftated as not to be fufficiently tinderflood ; and thefe 
confiderations, it is hoped, will move the learned reader la 
forgive his being fo long detained with a fingle cafe. 

After the compromife in Skiraier^s cafe, the bufinefs of 
the feflioh both on the fupply to the crown and otherwife went 
on fraoothly for many months. More particularly nothing 

further 
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further appears to have occurred between the two houfes as 
to jtidicature, except a (light communication between them 
about a fummona or notice to Mr. Hale a member of the 
commons on a petition of appeal againft him by a Mr, Slingf- 
by («) to the lords. Sir Jhomas Lee, father of the late 
lord chief juftkc of that name and his brother the judge of 
the prerogative court, moved for a conference with the lords, 
the fummons of Mr. Hale noticing him as a member. But 
after feme (hort converfation, the houfe only refolved upon a 
meflage to the lords, dcfiring them ** to have regard to 
*' the privileges'* of the houfe of commons. The anfwcr of 
the lords (o) was, •* that the houfe of commons need not 
^^ doubt, but that their lordfhips will have a regard to their 
♦* privileges as they have of their own.'* After this anfwer 
the lords examined Mr. Slingfby, as to the manner of iuti- 
matmg to Mr. Hale the bearing of the caufe. On a fubfe« 
quent day Mr. Slingfby petitioned the lords to withdraw his 
original petition , on the ground of his being advifed by his 
counfel, that he might have his remedy in chancery, and that 
there was no order entered upon which he could ground an 
appeal. But the lords, perhaps jealous of having the relm- 
quifhment of the appeal conftrued to the prejudice of theu* 
judicature, and perhaps alfo fufpicious that fear of the privi- 
lege of the commons was the real caufe of the application^ 
referred the bufinefs to the confideration of their committee 
of privileges* After almoft a month's confideration, the Earl 

(m) Joum. Cooun. & Joum. Dom. Proc. 4. March 1669-70. & z. Grey's 
Deb. 223. 

(9) Jouro. Dom* Proc 3. and 7. March 1669-70. and iz. April 167a 

of 
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of Anglefey reported from the committee as their opinion, 
•* that the lords do declare^ that their proceedings had been 
** according to the courfe of parliament and former prece- 
•* dents ; and that the lords do affert it to be their undoubted 
** right in judicature to receive and determine in time of 
** parliament appeals from inferior courts, though a member 
*' of either houfe be concerned, that there may be no failure 
" of juftice in the land/'— -To this report the lords imme- 
diately affented ; and it is obfervable, that on the afternoon of 
the very day, upon which it was made and approved, the kin<^ 
made a good-humoured fpeech to both houfcs, and in purfuancc 
of his pleafure they adjourned themfelvcs for fix months—Thus 
this cafe of Hale and Slin^{by and the whole of the firft part 
of the feffion pailed off without breach of any kind between 
the two houfes. But, notwithftanding this calm, the time, 
for renewing the heated controvcrfy about the judicature cx- 
crcifed by the lorda, and for the moft ferious quarrel between 
them and the commons upon the appellant branch of that 
judicature, was faft approaching^ 

On the 24th of Odober 1670 the two houfcs met accord- 
ing to their own adjournment, and fo the ninth feflion of the 
long parliament of Charles the fecond was continued till the ■. 
22d of April 1671, when it was terminated by a prorogation. 
During this continuation of the ninth feflion there was not 
any direftcontefl: between the two houfes about the judicature 
of the lords. But there occurred a very ferious difFerence {06) 

about 

(m) The di£Ference arofe upon four feveral bills of fupply to the king. Upon 
three of the btUs the lords aficr a conference gave up their amendments and the 

bills 
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tftjout tlie right of the lords to alter money bills ; and in 
two conferences bctxvecn the two houfej> oii that foint (^/J, 

B the 



ibills were pstQcd. See i. Chanfil. Deb. Comm, 45. & Journ. Dotn. Proc. 22, 
April 1670. From the debates of both houfes, it appears, that in refpeft of thefe 
Supply bills fotne thought the commons overoliberal in their taxation. In thc 
dcbatc in the -commons on one of the bills, a new way of raifing money being 
iuggefted by Sir Thomas Meres, Mr. Henry Coventry faid, tliat unlefs they 
would tax ihe kingdom of heaven there was not any new way, for he knew not 
what they wouW tax further upon earth ; and he pleafantly »(ked, whether they 
would give Ae king aplatwic tax. I. Grey's Deb. 350* There was alfo a 
bitter fpeech by Lord Lucas againfl one of the bills, imputing to the commons 
^ wafteful prodigality, and propofing to check their overJiberal humour by di- 
miniihing the ium granted by the fubfidy bill. 1. ChandU Deb. Lords. 165. 
A more popular vfzy of contefting the point about the money b31s for the lords 
againft the commons could not well hare been tieyiled* But the propo&I of tins 
Tare fpccles of 4Mn«iidment in (he npper bemfe-failed in the-particular inftaiice. 
However, on one ef the other biHs tH fupply, the lords aded, as if diey faw the 
f»oltcy of dietr ^hting the queftion as to their altering the money bills with the 
advwKage of appearing to leflen the buTtfacn of taxation: for a principal part of 
their amendment «f one <^ tbdfe bills wis to'Uwer fitc duties. See Journ. Dom. 
Proc iiQ. April 1^71. For the debates iii the cemmons on the biU, which 
be^g {q aoienied by the lends raifed the grait oantrovcrfy on die privilege daiisied 
by Ae commons m to money hills, fee i. jSrcy's Deb..C«aim. 433. 435. 441. 
& 463* 

ip) See Jmm. Dotu Pw)c the 19. Ao. & ». April 1671. Jourja. Cc«iim« 
for 2a & 22. of April in fame year, ^t 4ihe firft corferenc? the Jords gave their 
realbns ibr thdr claim of akenqg money biUs in writing to ihe eoamons: and 
at thefeamdccnfeiKnc^yihei^oiiic^ the claim were de* 

li^ttarcd to the locds. in 4he ^ lame. w^f. The reaffiis hr the losds are ati»butcd to 
Xord Ai^kfey^ who was firft of the iwds appointed to frame {Hhem. As his 
coaipafition th<?y ace^itt^ in^ litdle .^»kttx«, vrfvcfa wastyuUiAed in 1702 
with the title of, « The Privileges of th^J^ord^iand jConHa^ns Arg|iiedand itemed 
^ in two Conferences between both Houfes.'* Befides the feveral arguments of 

the 
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the Earl of Anglefey took the lead in argument for the lord's^ 
and Mn Attorney General Finch ^ afterwards brd chancellor 
Nottingham, for the commons.: and in the courfe of the rea- 
fons urged on each fide the point of judicature was thus in- 
troduced on the part of the lords. The privilege, claimed by 
the commons^ of not having their money bills altered by the 
lords, was naturally enough compared with the privilege 
claimed' by them over the judicative power. Seemingly 
alfo oblivious of the recent contention about judicature and 
its refult, the lords^ in their reafons, after exultingly calling, 
upon the commons to produce the record or contraft by which; 
the lords had divefted' themfelves of their right as to money 
bills, aflfumed it as a point undoubted and indifputable^ that 

the lords and oommons^. the book oontams a d&courfe by bis lord&ip^ aflertlng 
the rights of the lords and remadung upon the two conferences.. The reafoos 
for the coounooB were, certainly pre|wed by Attorney General Finch : for he re- 
ceived the thanks of die houfe. on that account. Journ. Comm. M. April 167^. 
The reafons on each fide deferve to be admired as moft^ learned temperate and 
able difcuffioQS of the fubjeft. But Locd Anglefey and Attorney General Finch 
were not the only perfons> . who dlftinguifbed^en^eh^es on the occafion of this 
great conftitutional dii^mte about money biMs : for in 1676 •there was publiflied, 
on behalf^ of 1 the lords, a book intitled <^ The Cafe ftatcd of- the Jurifdiftion of 
« the Houfe of Lords as to the Point of Impofitions," This book, which is a 
mafterly compofition, is attributed to Denzell lord Holies. The difpute about, 
money billft has bfeen often revived. What has paffed on the difpute^ between 
1671 and July 1783^ may be feen in J^atf. Precw of Proceed, of Comm. p. 78^ 
-to 1 12. where alfo the fubjeft is fully gone into from 4e earlieft time, and die 
narrative of it is concluded with fome important obfervations.— The writer of / 
this preface is jn poffeffion of a manufcript on the fame fubjeft, intitled <« State. 
« of the Matter widi Relation to the Amending Money Bilk fent from the 
M Commons to die Lords.'' It feems to have been framed for die ufo of die. 
houfe of lords foon after die year 170O; 
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juSkature was the peculiar right and privilege of their houfe ; 
and then contrafted their own moderation in allowing the 
commons to alter bills for judgment in the legijlative way^ 
with the exorbitance of the commons in refufing to allow to 
the lords the fame liberty of altering money bills. On the 
•other hand, thus affimilating the daimed privilege of the 
commons over grants pf money to the crown, with the 
claimed privilege of the lords over judicature in parliament, 
forced the commons into fome notice of the point of judica- 
ture. Accordingly the eloquent and profound compofer of the 
reafcns on their behalf retorted upon the lords ftrongly,*but 
difcreetly and fo as not to revive a quarrel recently accom- 
modated. To the enquiry for the record or contraft, by 
which the lords had appropriated to the commons the right as 
to bills of money, his anfwer was alike declamatory. He (aid. 
To this rhetorical queftion, the commons pray, they may^ 
anfwer by another queftion. Where is that record or con- 
trad, by which the commons fubmitted, that judicature 
^^ ihould be appropriated to the lords in excluiion of them- 
** fclves ? Wherever your lordfhips find the laft record^ 
^* they will fliew the firft imkrfedupon the back of the lame 
** roll.** Left alfo the lords (hould for a moment fuppofe 
tiny want of authorities againft their claim of ible judicature^ 
•he reminded them in a genend way of precedents, both of the 
king^s commiftionating particular lords to exercife judicature in 
parliament, and of the Iharing of the commons in the fame 
judicature, and aHb of one precedent x>f its being affigned for 
error, that the lords gave judgment without petition or aflent of 
«he<comm6ns. To the point, why if in bills of judicature 
iht lords allowed the commons to amend, the commons 
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fhoul'd not alFaw fhe fame privilege to the lords ia biUV of 
money, rh^e anfwer was farcaftic. *• If,*^ laid he, ** coutradts- 
were now to be made for privileges, the oflfbr might feem 
fain But ytt the commons Jloould profit little by it : for 
•* your lordftfips do now rnduflrioufly av9id all bills of a judi^ 
♦* cial nature^ andchoofe to do tnany things by your own power ^ . 
** which ought to he done by the legijlative ; of which we for-- 
" bear infances ; becauje your hrdjhips^ we bipe^ wilt reform 
^' them^ and w» dcfire not to create new diprences^ but to 
** compofe the oli>/'— ~-Such was the manner of adverting 
to the point of judicature by the lords, and fucb was the 
anfwer from the commons on the fame point. There was. 
HO time for reply by the Wrds v iot the king ftiddenly pro- 
rogued the parlian^ent the afternoon of the very day of the 
conference at which the commons gave ia their anfwer ; and 
fo both the bill of impofitiou on foreign commodities, which 
eimfed the controverfy, and the controverfy iticlf, were left 
tinfiaiikod. Therefore the lords bad barely time to refolve^ 
that they were not fatisiied with the reafbns and precedents^ 
of the commons^ and '^ much diAiked their unufual ezpref* 
•* fions** at the laft conference ; and to order preparation for 
vL free conference with the commons on the lame futgefl (y). 
But though the houfe of lords thus loft the opportunity of 
replying, the anfwer of the commons did not pafs unnoticed. 

(f) Joum. Dem. Proc. »• April tdfu In i. Cban4.DebrCoinn.i6s. 
an account is given of iome replies by ibe lords* But tbis is conceived to be a 
miftake. 

Both 
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Both the Earl of Anglcfcy and Lord Holies (;) wrote moft able 
and learned replies to it : the former in a difcourfe publiihcd 
after his death with the title of ^^ The Rights of the 
*• Houfe of Lords aflerced •/' the latter iu a book intitled 
•* The Cafe ftated of the Jurifdiftion of the Lords in Point 
«* of Impdfitions/' Nor is it to be denied, that in examining 
what was (hortly and incidentally urged by the commons oo 
the point of judicature, thefe two profound writers on the 
law of parliament took fuU advantage of the generality of 
their opponent's manner of advertiiig to that branch of the 
argument. Lord HoUe$ more efpeqially anfwered the Attor- 
ney General Finches rhetorical challenge to the lord$ to pro- 
duce the record proving their cXnm^ p0^ivi/ege (fjudKature^ by 
infifting, that the parliament rcdl of the firft of Hea.4. was ittch 
a record, but wanted the promifed ind^rfenunt which was to 
prove their claimed prmkge of mamy bUh* But on the othqr 
hand, it is to be recollected, that in this part of the argu- 
ment, which was not on the immediato point in queftian, 
and was barely touched upon by the lords, the great fpokef- 
man for the commons was only returning (uie rhetorical flou^ 
rilh by another. 

(f) Both of thefe noble perfom were ^plj Tcrfiiiit iq ther«€Ordftancl'Iav of 
parliament. Lord Anglefey was aUb a great cclledor of law records. The 
prefaccr is poiTeilbd of a folio volume, which contain a large mapufcript abridg- 
ment of records of pleas in the king's principal courts from the reign of E, i, 
to that of Hen. 6. inclufive : and a memorandum, dated in 1664 and prefixed to 
this abridgment mentions, that the copy of the records cited in the book was bor- 
rowed f/cm Lord Angkfey. 

During 
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During the three next feflions of the long parlia- 
ment of Charles the Second, many heats prevailed. Birt 
they were chiefly on the management of public affairs by the 
king and his minifters ; and it does not appear, that in 
either of thofe feflions the two houfes became engaged in 
any difference about the judicature of parliament. The lords 
Avere fo far mindful of their refult of the quarrd in the cafe 
of Skinner, as to abftain from vrigina/ jurifdidion. On the 
other hand their cxercife of appellant jurifdi^ftien over equity 
was not internipted. Over courts oi law the appellant jurif- 
diftion exercifed by the lords under the king*s writ of error, 
however queftionable as to its being ^/r^/, was *of courfe ; for 
the authority of fuch a commiflion to the lords had not been 
controverted ; all that the ^comtnoM in that FefpeA contended 
for in Skinner's cafe having been, that the fupreme appellans 
jurifijiAion of every kind was in the whole parliament. Nor 
though the -exefcife of appdlant juriOiftion 4e>y the lords over 
equity was without icommiflion of any kind from the crown, 
and upon then: own authority only, was it complained of or 
reprefented to the commons ; and that houfe, as their condud 
fhewed, was not for the prefent at leaft difpofed to engage in 
a new controverfy about judicature, without fomething brought 
Jbef6r€ them to provoke the difcufSoa. 

But the next feflion, wliich was the thirteenth of Charles 
jthe Second's long parliament and commenced in April 1675, 
produced a new violent breach between the two houfes con- 
cerning judicature. In -the former great breach their conten- 
tion was chiefly on the original jurifdi£lion exercifed by the 
ilords in ow/ caufes ; and the refult, though in form a 

oompromife 



r 



PREFACE. C9cxxr 

eottipromife of differences, and for that purpofe a reciprocity of 
conceflion, was in tStOi and confequences, as is before ob- 
ferved in the narrative of the cafe of Skinner againft the Eaft 
India Company and of th^ conneded one of Sir Samuel Bar- 
uadidon, a vidory to the commons ; and ever fince fuch 
original jurifdidion has been nearly if not wholly n\ a ftate 
of extinction or at leaft of dormancy. But the new quarrel 
of the two houfes was on a different branch of judicature, 
and the event of that quarrel was as difierent* The great 
point in this fecond inflance was on the appellant jurifdi6lion 
cxercifed by the houfc of lords over caufes in the. courts of 
equity ; and though the quarrel terminated without the leafl: 
conceflion from the commonsy» and they have never revoked 
the condemnation^ which in the courfe of that quarrel they 
vx>ted of the latter exercife of the jurifdiftion ; yet what has 
fince paifed fufficiently evinces, that at leafl: the confequences 
af viSory arc in poflcflion, of the houfe of lords. 

In this great qvrarrrfabouttf//^//^^/ jurifdidion over equity, 
three different cafes of appeal to the houfe of lords, were in- 
volved ;, and iii all three of them the petitions of appeal were 
againfl: members of the houfe of commoi>s. Thus all were 
mixed cafea ; beginning with the confideration of th^ privilege 
of parliament in fuits againfl: members, as it flood before the 
ftatutcs made in fubfequent times to abridge it j and gradually 
embracing the point of ^?/^//^«/ judicature. The firft and 
leading cafe was an appeal by Dr. Shirley againfl;. Sir John 
Fagg. lii the fecond Sir Nicholas Stoughton appealed againft 
Mr; Onflow. In the third Sir Nicholas Crifpe and others 
were appellants agunft Mr. Dalmahoy and others- The for- 
mer. 
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-mer of tbefe three cafes was introduced to the commons early 
in May 1675 (s) by a notice of the houfe in behalf of Sir 
John Fagg, that he had been ferved wich an order of th« 
lords to anf\yer the petition of Dr. Shirley. At firft it todk 
much the fame courfe as the before-mentioned cafe of Slinof- 
by's petition againft Hale in 1671 ; both houfes locking to 
the latter cafe as their precedent, But the appeal not being 
dropped by the petitioner Dr. Shirley, as it was in the cafe of 
Hale, the commons (/) refolved, that Dr. Shirley (hould be 
Tent for in cuftody of the ferjeant at arms attending their 
houfe, to ariAver his breach of privilege for profecgting the 
appeal againft Sir John Fagg during the feffion and privilege 
of parliament ; and Sir John, who had appeared and an- 
fwered before the lords (1^), was ordered not to proceed oa 
liis part without leave of the houfe. After fome interruption 
from Lord Moliunin the execution of the warrant for appre- 
hending Dr. Shirley, and after an unavailing complaint by the 
<:ommons to the lords on that head, the commons (w), 
amongft other fteps, voted Dr. -Shirley's appeal a breach 
<tf privilege ; and on the femt day, taking tip Sir Nicholas 
Stoughton*s appeal againft Mr. Onflow in the feme way as 
* they liad Created the cafe of Shirley and Fagg, the commons 
further r«folved, that whoever fhould appear at the bar of the 

' (s) JourA. Comm. 4. 7. & B. Mslj 1675. J, Grey's Deb. 104. 106. & 1 12. 
Journ. Dom. Pt^c. 5. & 6. May 167^. 

^4) Joarn. Comm. it. May 1675. 

(tt) Journ. DoiiL Proc. 7. & il. May 1^673. 

{to) Jburxv dm. 15, May 1675, 

lords 
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lords to profecute any fult againft a member of the commons- 
fliould be deemed an infiinger of the privileges of their houfe. 
The next material thing (.r) was an anfwer of the lords to a. 
mefl'age from the commons on Mr. Onflow's cafe ; and this 
anfwer was, " the lords do declare, that it is the undoubted 
" right of the lords \v\ judicature ^ to receive an .1 dereimine^ 
** in time of parliament, appeals from infer tor cow ts^ though a 
** member of either houfe be concerned, and from this right 
** and the exercife thereof their lordfhips will not depart/* 
This was inftantly anfwcred by a refolution of the commons, 
aflerting it to be the undoubted privilege of their houfe ^* that 
*' no members be fummoned to attend the houfe of lords 
•• during the fitting or privilege of parliament.** The com- 
mons at the fame time fent to defire one conference with the 
lords on this point of tleir anfwer as to the privileges of the 
commons in Mr. Onflow's cafe, and another about the warrant 
of the commons for apprehending Dr. Shirley. A conference 
accordingly took place on the latter fubjeft, and at the defire of 
the lords there was a iecond. But (^y) the lords not anfwcr- 
ing the requefl: of a conference as to Mr. Onflow's cafe, the 
commons repeated their requefl: in words confining the fubje£k 
to their own privileges without reference to the anfwer of the 
lords on Mr. Onflow's cafe aflerting their appellant judicature 
Upon this fecond requefl the lords explained, that the former 
one was refufed, in refpeft that the whole matter of it 
concerned their judicature^ on which they could not admit 
debate or conference ; but that as to this fccbnd requefl 

[x) Journ. Comtn. 17. 18. 20. & 7i. May 1675. 

(jr) Journ. Comm. 28. May 1675, 

t concerning 
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coDcenving the frwUegei gf the cwnmons the lords agreed 
to the conference, provided that nothing JbutU be offered at nt 
tonceruhig the judxaiwe of the lords. However ihus granting 
the cnnfcrcikcc, under limitation not to meddle with Mr. 
*Onflow*s funicular cafe or the claimed judicature of the lords, 
gave ftich offence to the commons, that they conftrucd it not 
agreeing to the conference deiired, and fa did not attend it. 
After this the commons received a report from a committee 
they bad before appointed both for Mr. Onflow*s cafe and Mr. 
Dalmaboy*s of the proceedings before the lords on the petition 
of appeal againft Mr. DaJmahoy* Thus the third of the three 
cafes of privilege out of which this quarrel, firft of privilege - 
and then oi appeltant judieature^ originated (2;), was more par- 
ticularly brought forward. It appearing alfo, that Mr. 
ferjeant Pemberton and other counfel had pleaded at the bar of 
the lords as counfel againft Mr. Dalmahoy, notwithftanding 
the order of the commons that profecuting at fucli bar agaiiifl 
a member of their houfe fhould be a breach of their privilege,. 
the commons ordered all tbe counfel to be committed to the 
cuftody of their ferjeant at arms, though the counfel had ex- 
cufed themfelves under an order of the lords enjoining their 
attendance. Further the commons, finding that Sir John 
Fagg, after their having at his inftance taken up his cafe of 
privilege, had anfwered the appeal againft him, voted it a breach 
of the privilege of the houfe and committed him to the Tower 
for it. But Mr. Dalmahoy was excufed by the commons ; 
becaufe after their beginning to confider the privilege he had 
ftood upon it without appearing further oc making defence. 

(a) I. June 1675. 

Hitherto 
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Hitherto the quarrel between the twohoufes on thefe three 
cafes of Fdgg Onflow and Dalmahoy was on the privilege 
of t}>e commons in fuits particularly before the Fords, as th u fpe- 
cies oi privilege of parliament ftood before the ftatutcs reftricl- 
ing it to the {%%) perfon. But thefe orders for commitment of 
the counfel of Sir John Fagg by the commons, and the execu- 
tion of one of them:, foon forced into confideration the appel- 

(xx) Sec I a. W, 3. c. 3. 2. & 3. Ann. c, 18. 1 1. G. 2. c. 24.. 4. G. 3. c. 33. 

& 10. G. 3. c. 50. The prefacer is pofleffed of a coUsilion of Manufcripc Re- 
ports by Sir Orlando Bridgman ; and in that collation there is a curious cafe on the 
privilege of parliament, as it ftood before the ftatutcs above cited. It was the 
cafe of Benyon and Evelyiibcfore the court of commnn pleas in Trin. I4. Cha. 2. 
aadthe Hrft point was, whether an original might be fued outagainft a member of 
the houfe of commons and be kept up againft him by continuances whilft he con- 
tinued a member. The report contains a very full and elaborate difcuflion of this 
point in a judgment delivered by Sir Orlando Bridgman as lord chief jufticc. — 
This collefbion of reports by Sir Oriaoda ccofifts of five folio volumes* 'I'he 
firft contains reports by him in Law French of cafes in the king's bench and ex- 
chequer chamber from the firft to the fifteenth of Charles the Firft. The four 
other volumes are Englifli reports by Sir Orlando whilft he was the chief juftice 
of the common pleas. The firft of thefe four latter volumes confifts chiefly of 
Ihort notes of cafes. The three other volumes contain about thirty feledt argu- 
ments for the moft part by himfelf on giving judgment in the common pleas and 
in the exchequer chamber. The k\t£t arguments were apparently written com- 
pofitions ; and are fuch as give a vaft idea both of his learning talents and induftrv. 
All the four volumes for the time he was chief of the common pleas are fair copies 
fccmingly with a view to printing. Whether the originals exift in the hands of his 
dcfcendant Lord Bradford or of any other peribn, or whether any reports by Sir 
Orlando whilft he was lord keeper are exifting, the prefacer is uninformed. 
This notice is given, bccaufe there may be occafions, upon which a reference to 
the reports of fo great a lawyer may become material to the law and juftice of the 
country. In i. Lord Raymond's Reports 380. Lord chief juftice Holt cites the 
cafe of Chamberlaine v. Prefcott from Sir Orlando Bridgman's Reports; and 
die extraS there given from them agrees with the fame report in the coUeSion of 
which the prefacer is thus pofleffed. 

t % LANT 
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I. A^T jurifdiSlwn excrcifed by the lords over decrees in equity. 
Shortly after the commit '-nents {a)^ the common?, at a con- 
it r^nfe H'ith the lords, communicated in writing the reafons 
of the coiiimons for not meeting to confer with the lords upon 
privilege 'vlthout referring to Mr. Onflow'b cafe, which was 
the only fubjcdl matt( r of the conference fo unattended. But 
being prr^vioufly informed of the recent commitments by the 
commons, anJ being therefore prepared, and having aflually 
rcleafeJ one of the perfons ordered to be committed, and pro- 
hibi^.ed all gaolers and others from molefling any of them (b)^ 
the lords gave a formal notice of thcfe ftrong meafures to the 
commons, with fome comments on the provocation they had 
given to the lords. This notice was expreffed in proud and 
angry language. It reprefentd thehoufe of lords, as the place, 
where the king is highest in his royal ejlaie, and where the 
LAST RESORT (^/judging upon writs of error and appeals in 
equity in all qavsjlz and over ali. persons /j undoubtedly 
Jixed and permanently lodged. It ftated it as an unexampled 
breach, of privilege againft the houfe of prers, that their orders 
or judgments fliould be difputed or obftrufted by the lower 
houfc ; informing them, that they are no court, nor have au- 
thority to adminifter an oath or give any judgment. It 
pointed at the orders of commitment, and other orders by the 
commons, as a tranfcendent invafion of the rights and liberty of 
the fubjeft, and againft magna carta^ the petition cf right, and 
many other laws, which have provided, that no freeman fliall 
beimprifoned or otherwife reftrained of his liberty but by due 

\a) Journ. Comm. a. & 3. June i675, 

(i) Jot&rn. Donu Proc. 2. & 3. June 1675. . 

procefs 
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procefs of law. It ftated the proceeding of the commons as 
tending *' to the fubverfion of the government of this king- 
** dom and to the introducing of arbitrarinefs and dlforder :** 
becaufe, added the lords, ** it is in nature of an injunftion 
" from the lower houfe, who have no aufhoritv nor power of 
^^ judicature over inferior fuhjeSls^ much lefs over the king and lords 
** againjl the orders and judgments of the supreme court.'* It 
exultingly concluded with referring the commons to the roll 
of parliament of !• Hen. 4. {bF) and to make this reference the 
morefolemn, the peers who managed for the houfe of lords, 
were armed with the original record in their hands, and were 
commanded to read it to the commons, as if^ (according to the 
language of one (r) who was a great lawyer, and though in 

general 

{bh) It appears by the journal of the lords, that th^ keeper of the records of 
the Tower was ordered to furniflh their houfe with copies, not only of the parlia- 
ment roil of I. JFlen. 4 No. 79. to which the lords thus referred the commons 
but aJfo of the pailiament rolls of 4. H 4. No. 10. & 9. H. 4. No. 21. to which 
however, the commons were not referred. 

• {c) Sir Robert Sawyer. Of his arguments in the courfe of this quarrel be- 
tween the two houfjs about privilege and the appellant jurifdiftion, there are many 
ihort notes in Mr. Grey's Debates. See vol. 3. p. 127. 14.3. 200. 223. 243. & 
vol. 4 p. . The vaft learning and ability of Sir Robert Sawyer are fufficientl^ 
teftified by his wonderfully profound and cxtenfive argument for the crown in the 
great London quo warranto cafe in the reign of Charles the Second. By thus referring 
to that argument, it is not meant iaany degree to intimate any impreffion as to the real 
law of that famous cafe. The tranfitions of Sir Robert Sawyer's life as a member of 
parliament and lawyer are particiilar. In this greo t ftruggle of the commons about 
appellantjurifdiaion over equity he took adecifivepart againft the claims of thelords. 
About five years afterwards and when he had been fpeaker of the commons, he was 
made attorney general, and in that office fo conduced the ftate profecutions during 
the latter part of the reign of Charles the Second and for fome years of the reign 
of his bigotted and unfortunate fucceffor,. as to render himfelf very unpopular if 



not 
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^general an over devotee to the court and to prerogative, was a 
ftrenuo'jS fupporler of the commons in this hot contention 
between the twolioirfes) thi^ only Diana of the lords was to 
'be 'worftiipped by the commons and to awe them into fub- 

not odious. But a few months tefore the revolution, Sir Robert, having rcfufcJ 
to fupport tibe dtfpenfing power claimed by King James, was removed from odice: 
and then he was (Ingled out as one of the counfel for the bishops on their trials, 
and acquitted himfelf with diftinguiihed ability. See j. Burn. Hift. fol. ed. 742, 
In the convention parliament, he was zealous againft James ; and in one of the 
debates previous to the vote of abdication even went the length of faying, * in all 
^ I have read I never met, in To fhort a reign, with the laws fo vi^lateA and the 
^ prdfgative foftnuhed^^ 9. Grey's Deb. 22. When the revolution was ac- 
compliilied, there feemed to be a profpe6l, that his great legal and parliamentarf 
abilities would raife him again into fome high official fituation in the law. But 
his rivals were eager to take advantage of his former condudl : and his harfli pro- 
ceedings againft Sir Thomas Armftrong, who was executed on an outlawry for 
high treafon notwithftanding all the earneft aad pitiable efforts of his lady and her 
friends to obtain a writ of error toreverfe the judgment, the legality of which was 
moft apparently queftionable, foon gave the op|X)rtunity. A petition of Lady 
Armftrong and her daughters was prefcntcd to the houfe of commons ; and the 
refult was implicating Sir Robert Sawyer as the leader of the profecution, and in 
ceTpefl of it he was expelled the houfe of commons. See 3. State Tri. 4th ed. 
986. &. 9. Grey's Deb. 525. It is obfervable, that this petition of Lady Arm- 
i^rong produced a refolutiqn of the houie of commons, '^ that a writ of error for 
^ d» rcveriiJ of a judgment in filcny or treafin is the right of the fubjea and 
•< ^ugift to he granted at his dtfire^ and is not an a£i of grace or favor^ whieb may 
^ he denied or grarsted at plet^ureJ"* This refolution pafled the J9tb of Nov. 1689. 
vbid) was about two months before Sir Robert's expulfion ; and kt (eems fran 
\lu Grey's aocount of die debates oa that occafion, as if his coarfe behaviour^ oa 
dcduuDg to aixft tbe granting of the writ of error, wa« one of the grounds. 
Btttoci the ocfaer hand it fhouU be reoiembered on his behalf, that the chief wjt- 
nefe exanuned agaioft him admitted, tbat he did not demand execution of Sir- 
Thomas till tbc judges had declared themielves, and that as to the writ of cr/or 
he iaid it was not iabis power to grant a writ of eiTor« but that the kij^ or lord 
kcgwmttftbcapp'icd.tobfjwtkioii. :. 

mlflioQ* 
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miflion.— But notwithftanding this high tone of the lords, 
nbtwiihftabding this ofteiitatious exhibition of the parliameli- 
fary roll of the firft of Henry thq Fourth, as if it was a grand 
difcovery of yefterday, the connraoiis were not in the Icaft 
diihcarteiied ; but inftantly refolved on defiriiig a conference 
with the lords on the fubgeft of this memento from them, 
and appointed a committee ta prepare reafons ; and fo expedi- 
tioufly were thofe prepared, that the very next day reafons 
were reported to the commons and were by them fettled {d). 
Of the pnper containing thefe reafons the moll ftriking paflages 
were to this efFeft. It was observed as a matter much be- 
low the expeftation of the commons, that the fubjeft held up 
by the lords with fuch (hew of high importance fhould prove 
to be •* only the commitment of four lawyers" for a " main- 
^^ fcft violation of privilege/' It exprefllcd much more fur- 
prize, that the lords, after introducing the late conference 
with afluring the commons of its being to promote a good 
correfpondence betwecii the two boufes, fhould aflumc a power 
to adjudge the order of commitment by the commons illegal 
and arbitrary, and condemn the whole houfe of commons as 
criminal. It afferted the legality of imprifonment by the com- 
mons for breach of privilege ; and it denied fuch rmprifounr.eat 
to be againfl the king's dignity. But it retorted that charge, 
by infifting, that the claim of the lords^ to l)e f/je Juprenie 
court, and to have the king when in the judicature of tlieir 
houfe confidered as higheft in his royal eftate, was indeed a 
diminution of the dignity of the king; that the king was 
highefl in his royal eflate in full parliament ; and that the 

CLA;JM OF TH£ tORDS WAS DEROQATORY TO THE AUTHO- 

{a) Journ. Comm.4. June 1675. 
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RITY OF THE WHOLE PARLIAMENT BY APPROPRIATING IT 

TO THEMSELVES. It infifted alfo, that the commons were 
Only maintaining their own privileges : but that the lords did 
highly intrench upon the rights and privileges of the commons 
by denying them to be a court, or to have any power of judi- 
cature ; and that if this was admitted, it would leave them 
without any power to prcferve themfelves. It anfwered the 
imputation of invading magna carta^ the petition of right, and 
other laws, by forcibly obferving, that thofe did not takeaway 
the law and cuftom of parliament or of cither houfe ; and 
that if it was otherwife, the lords had ftrangely forgottea 
magna carta and thofe other laws, in the feveral judgments 
paflcd by themfelves in cafes of privilege. It alfo re- 
pelled this attempt by the lords at popularity of argument, 
by remarking, that the zommo\\% could not find \}ci^ lords to have 
any jw ifdiSiion in cajes of appeal from courts of equity ^ by magna 
carta^ or by any law or cuftom of parliament, it firmly in- 
formed the lords, that the commons confidered the enlarger 
raent of their prifon^rs as a breach of their privilege, and haJ 
therefore caufed the perfons to be retaken and had committed 
them to the Tower. The conclufion was in thefe ftrong 
words. " As to the parliament roll of i. Hen. 4 {dd) caufed 
** to be read by your lordftiips at the laft conference, but not 
*' applied^ the commons apprehend it doth not concern the cafe 
** in queflion : for that this record was made upon occafion of 

** JUDGMENT GIVEN BY THE LORDS TO DEPOSE AND IM- 
*• PRISON THEIR LAWFUL KING, tO whlch THE COMMONS 

{id) The arguments in the commons on this parliament roU of L Hen. 4. 
are in 3. Grey's Deb. 240. 

WERE 
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^ WEHB UNWILLING TO BE MADE PAKTiES. And therefore 
*^ the commons conceive, // will not be Jor the honor of your 
^* lordjhips to make further ufe of that record. But We are 
^^ commanded to read to your lordihlps the parliament roll 
*' of the i^th of Edward the third No. 6 (ddd)^ which, if 
*^ yourlordfhips pleafe to confider, they doubt not but your 
** lordlhips wiil find occafion to apply it to the prefent pur- 
*^ pofe." Thus at length the commons not only claimed to 
deprive the lords of their favorite parliament roll of Hen. 4. 
both by the infufficiency of its contents and by an argument 
IN PUDOREM, but to reprcfs them by fuch a coutiter-roU of 
parliament, as might more than compenfate the commons for 
the want of an indorfement to the roll of all dieir opponents. 
However it was not permitted to the commons thus to aflail 
the lords : for after adjuftment of thefe defenfivc reaCons by 
the commons, and after their accordingly fending to the 
lords for a new conference, the lords, though twice applied 
to for a conference, did not condefcend to grant one ; and in 

{Jidi\ Tbie roll is in p. 91 of the following Treatife, and the reaibn of the com* 
tnons for refetroig to it wi$ without doubt, that in their oonftrui^on at lead the 
roll amounted to an acknowledgaaent^ by the lords, in the reign of Bdward the 
third, of its h^ing againjt the law 9f tht land to have commoners adjudged by the 
peers finghf. Befides lord Hale's comment upon this funous roll, fee 2. Inft. 50. 
Prynne's Plea for the Lords 304. j. Grey's Deb. 25. Joum* Dom. Proci» 
2. July 1689. and Seld. Judic. in Park p. 3. Note, fftat at the begimiing of the 
fefficMi the original records of die parliament rdls of 3j6. £dw. 3. no. 9. 2. R. 2. 
no. 2^. and 4. Hen. 4. no. 56. wene broughelnto the eommons in purfuance of 
Aeir order, and that they r e fer red * to at?wnmjttee to tranflate into Englifh cer- 
tmin parts of them, and to fearch whether they were upon the ftatute roB. Jourm 
Comrn. 14. & 1 5. April 1675. See f«trther as to this laatter Jotim. Comm. 22, 
AprU 1675. and 3. Grey's D*. 19. to 23, 

u that 
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that ftate of things between the two houfes, the king, afecr 
lome attempt to conciliate them, at length prorogued the par- 
liament. The manner of it was thus. He firft.fummoned- 
both houfes (^) to attend him at the banqueting houfe in 
Whitehall, and there he interpofrd himfelf by a mediating 
fpeech to the two houfes.. In this.fpecch, herconfidered the 
whole affair of their quarrel as a contrivance of enemies to- 
himfelf and the church of England, and imputed to the conr 
trivcrs the defign of procuring a dlflblution (/*). He avowed 
it to be his opinion, that a compofure between the houfes was 
not att^iinable without fuch full conferences,. a&. either might 
effcdluate conviftion on both fides, or enable him to judge 
rightly of the difference. This fpeech was very fignificant. 
It appears. filently to have conveyed to the lords, that, how- 
ever heretofore he had favored the claim of the. ariftocracy to. 
ORIGINAL jurifdiSiion ; and however, partial, notwithftanding 
his now having the late attorney general. Finch as his lord 
keeper inftead of lord Shaftefbury, the king might ftill 
be to that claim ; he was by no means anxious to fuftain 
their pretenfion to the appjellant jurifdi<9:ion in . any. de- 
gree. Poflibly heat length was- enabled by the new holder of 
his great feal to fee, that the claim by the lords to be the su- 
preme derniee RESORT was as dangerous to the monarchical 

(0 J6urn. of both houfes, 5. June 1675. 

{f.) According to bifhop Bumet, . lord Shafteftury faicT it vfzs his contrivance : 

and certain it 19, that his lordfhip was very vehement on the fide of the houfe o£ 

lords in the quarrel, and in the fecond ftage of it was viokntly againft an expedient 

of lord keeper Finch to ftop the further progrefs of the quarrel. See 1. Burn. Hift. 

fbl. 6d. "fiSf lord Shaftefbury's Speedi in i. Chandl. Deb. 165. However bifhop 

Burnet adds, that others afiured him it . happened in (ourfe : and this feems moft 

agreeable to the real fad* 

part: 
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part of the government, as it was inimical to the democrat ical 
part. Poflibly alfo his own quick difcernment, when he be* 
came thus far inftrufted, was not at a lofs to perceive, that 
his ambitioiis views of having both lords and commons at his 
devotion would he beft anfwered, by z fo/e and fupreme ori- 
ginal jur if diSi ion in the lords ^ under the controul of a fupreme 
appellant jurifdi^ion in the crown fingly ; or if that could not 
be, at leaft that he (hould have the naming of commiffioners 
to exercife the appellant jurifdiftion in the firfl infiance^ that 
is, except when the whole parliament (hould interfere. So 
much, however, was not avowed by the king. Nor indeed could 
it have been, without danger of uniting the two houfes againft 
himfelf. What he did avow in the fpeech could not be wholly 
relifhing to either houfe : for it may be prefumcd, that neither 
lords nor commons wiflied to make the king the arbiter of 
their refpedtivc privileges. But upon the whole the Ipeech, 
notwithftanding a profeffion of impartiality^ was It^s unfavor- 
able to the commons than to the lords : the recommendation 
t)f a TULi. conference being the very thing, which the com- 
mons had propofed and the lords had declined. This was 
feen by both houfes : and each a6led accordingly ; the lords 
on the one hand omitting to addrefs the king for his fpeech ; 
and the commons on the other hand thanking him for it {ff). 
But in one thing the conduft of both houfes after the fpeech 
was the fame : for both were aftive in continuing hoftili. 
ties (^) : and the king, finding that his mediation was unavaiU 



^ ^ ing. 



iff) For the deWes in the commons upon fo thanking die king, particu- 
farly Sir Robert Sawyer's fpccdi, fee 3. Grey's Deb. 261. 

{g) The fecond day after the king's firft fpeech, the lords declared, that tht 
lieutenant of the Tower dctainiiij the four counfd contoittcd by the commons 

Was 
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ing, went to the houfe of lords, and after a fpeech to ifoar 
tvva houfes (^) terminated the iefHoa by a procogation ; aud 

was agawd law^; and ordered tlie lord keeper to require the curjitors to iflue 
v/rits of Atf^^iii corf Hi for briiijing the coiinf<:l to the bar of the lords ; and they 
alfo ordered the ulher of the black rod to attach tho body of John Tophanv 
the ferjeant at arms of the commons for taking the eounfel into cuftody, and to 
bring him ta their bar. On the next day, finding from the lord keeper, that the 
making out writs of habeas <6rpus^ for the great feal belonged to the clerk of 
/A/ fr^a'« iVi chancery, though die two judges confulted held them when iflucd. 
under die great feal good in law by what hand foever written^ the lords ordered- 
the clerk of the crown to make out writs of alias habeas corpus^ Notwithftand- 
ing alfo a feconJ meflage from the commons about a new conference, the lords 
were filent on that head. See Joum. Dom. Proa 7. & 8- June 1675.— —Nor 
were die commons ina&ive after the king's firft fpeech. They voted a juftifica* 
tion of the lieutenant of die Tower ; and refolved, that he (hould not make re-^ 
turn to any writ to remove any perfon committed by them for breach of privi- 
lege. When he informed them of having been ferved with writs of habeas corpus 
under the great feaH they intimated to him that he ihould forbear to petum the 
^writ§ } and they iixt&SiA a committee tcinfpef): the journals of the krds as ta 
their proceedings about the four oommittod lawyers, and referred it to die fame 
committee and to fome others to inlpedt and Ibarch records and entries for prece- 
dents in like cafes and to report next day. On the next day alfo, being the day 
on which the protection took place, the commons i^ceived a report from dicir 
committee, diat Acy had fdfuid feveral precedents of writs ct baheas corpus re*, 
turnable in parrnment, and had confidered dwm, and diereupon agreed on four 
itlblves, which being read were unanimoufly adopted by the houfe* The firft 
reiblution was, that no commoner, committed by the commons for breach of pri- 
vilege, ought, without their order, to be made to appear, by writ of habeas corpta 
or other audiority, and to receive determixHdon in the houfe of peeif, during die 
feffion in which he was committed. The fecond declared the order of the lords 
for the writs of habeas corpus for die four committed lawyers, to be infufficient 
wd Ufegal \ becwfe it mA general and cxprefled no particidar cattfe ^ privilegCr 
and comman4ed the kit^t grM fetd u be put to writs s$H niurmbk b^n tbt 

houjt 

(I) SeeJoionabofkoAkosftiipr)^ Jiiiiii675. 
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lb without any anfwcr from the lords to the laft propofal of a 
conference by the commons, the contention was for a time 
n^eflarily fufpendied, and ibme pubUck bills of importance (J)b^ 
were difappointed (/)• 

But the quarrel between the two houfes, about the privi- 
lege of the commons as to proceedings before the lord?, and 
about the appellant jurifdi<9!ion cxcrcifed by the latter, was 
foon refumed : and what in the firft part was chiefly the 
point oj privilege became in the fecond part moft direftly the 
point of judicature^ 

The prorogation of the parliament was till the 15th of 
Oftober. Accordingly on that day the two houfes being af- 
femblcd, the king addrefled himfelf to them in a fpeech, which 

houfe (f peers. The third was for acquainting the lord keeper with the preceding 
refolutions. The fourth was for a mefTage to the lords to acquaint them, that 
the four couniel were committed by the commons for bretelt of their privilege^ 
See Joufn. Comoi. 7. S; & 9[» June 1675* 

[hh) One bill was to prevent illegal exatling of rmney from the fubjeff. For 
the debates in the commons on this bill, which was founded on a bill of a like 

kind in a fimner fefion, fee Grey's Deb. vol. a. p. 404. vcrf. 3. p. 2. Another 

bill depending before the commons wis to prevent illegal imprif§rmunt if the fuA* 
j$£t. See 3. Grey's Deb. 105. 3^39. 276. & 320. and %. Grefs Deb. 225. 349, 

364. & 433. A third was about vacating fnai in pafliameni bj taking of offices* 

3. Grey's Deb. 53, 

(1) For further particulars conficrotng this firft part of the quarrel about ap- 
pellant jurifdi^on, fee Mr. Grey's Debates of the Commons vol. 3. great part o£ 
which is occupied with the debates on the (ubje£l» 

profefled 
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profelTea a great dcfire to prevent revival of their quarrdl 
about privilege and appellant jurifdidlion ; and at leaft fhewed, 
that he was anxious to have the quarrel on thofe points poft- 
poned, till the bills for fupply of money -for the public fervicc 
and his own wants were pafled. He was followed in this by 
lord keeper Finch, who u fed his rhetoric to perfuade a care- 
ful avoiding of all queftions leading to diflenfion*(^). Nor 
do the oonaiTwns appear to have (hewn any figns of a difpo- 
fition unn^ceffarily to reaew hoftilitics with the upper houfe^ 
Indeed for the purpofe of the commons it might have been 
fufficicnt, that the affair of their privilege and of the appel- 
lant jurifdiftion claimed by the lords (hould be fuffered to reft, 
as they were left at the prorogation : for had the lords in this 
.new feffion defiftedfrom refuming the appeals, out of which 
the quarrel arofe, and the other exercife of appellate jurifdic- 
tion over caufes iii equity, it might gradually have produced 
all the efFeft of a vidory to their opponents. But it foon 
appeared, that the lords did not mean to leave this branch of 
their claim of a fole judicature in a dormant or undecided ftatc, 
or even to avoid any of the particular cafes from which the 
quarrel of the laft feffion had originated. Even as early as the 
third day of the fitting of the lords (/;, Dr. Shirley, undifmaycd 
by the paft violence of the proceedings of the commons in his 
cafe, prefented a petition to the lords to defire a day for hear- 
ing the caufe, whtgh was depending laft feffion between |?im 
and Sir John Fagg, and was then J!ne die. Immediately Da 

(i) Journ, Dom. Proc & !• ChancD. Deb. Comm. 234. 

(/) J9^ oa 1675. 

^ prefenting 
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presenting this petition, the lords ordered the paflages in the 
king's fpeech and in that of lord keeper Finch difTuading the 
renewal of the paft differences to be read : and probably this 
was done upon the fuggeftion^ either of the lord keeper 
Finch or of fome other peer, who wiflied to encourage a 
poftponement of hearing. But a /ong debate arofe and wa« 
adjourned. The next day the fubjeft was- refumed, and the 
lords for freer debate went into a committee of the whole 
houfe ; and in this manner the bufinefs was in the whole 
debated in a committee of the whole houft on fix different 
days, and on each of them the jouniaL of the lords calls the 
debate a /ong one, and on the four lafl of them no other bufi- 
aefs was permitted to intervene* Very warm fpeeches are 
feid to have been made in thofe various debates of the matter. 
But the only remains of them, which appear to have reached 
the prefent times, confift of a (ingle fpeech by the earl of 
Shaftefbury (/»), who from the beginning feems to have 
been a nwft aftive encourager of the judicative claims of the 
lords in their full extent.. However from this fingle fpeech, 
which furniflies a fine fpccimen of the parliamentary debate 
of the time, and is fufficient to elucidate this ftageof the con- 
troverfy about privilege and appellant judicature, it may be col- 
ledled, who was^ at the head of the partizans for one fide of 
the queftion. In this fpeech, it is difcoverable, that two pro-* 
pofitiorts were made to the lords to prevent an immediate re- 
vival of the differences with. the commons.. One wasrby the 

(m) Lord Shaftelbury's fpeech was probably printed Toon after its being fpo- 
ken. It is in the Colle<ftion of State Tra£b of the Reign of Charles II. printed 
ia 1693; and is alfo given in i. Chandl. Deb. Lords 165. 

^rnons* 
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famous mathcraaticiau and afVronomer Dr. Scth Ward bifliop 
of Salifbury, who, it fccms, had advifed appointing a day to 
confider what fliould be done upon the petition inflead of a 
4Jay to hear h. The other was from lord keeper Finch, thea 
a pe:r, afterwards earl of Nottingham and lord chancellor, 
and fomewhat difiered from the former, it being that a very 
long day fliould be appointed for the bearing. But both of thefe 
propofals were rciiftcd by lord Shaftcibury in a fliie of 
eloquence of the mod imprcffive kind. In the fpeech made 
by him upon this imporunt occafion, the great point of ap- 
pellant jurifdiftion is not argtred ; for the lords had already 
^^om nutted themfelves, not only not to retrad from their 
claim of judicature, but not to hear it difputed nor even to 
confer upon it. Their being thus committed muft have put 
thofe, who were for poftpooement of the hearing of the 
caufe under great difficulty : for under fuch circumftances 
even Lord Nottingham, however convinced he might be, 
that the appellant jurifdiAion did not belong to the houie of 
lords («), and however prepared with argument againft it^ 

could 



(«) Amongft other moft valuable manulcripts, which diat great man the EaiJ 
of Nottingham left concerning the court of xhancery and the principles and prac- 
tice of equi^, one part of his coUedions is intided Prolegomena. Thefirft 
chapter of that work is de Officio CanceUarii \ and at the end of it there arc the 
following paflages, which feem fufficient to (hew, that his impreffions were ftrong 
againft the claim of the lords to appellant jurifdifkion over equity.— —:« In 
« 37. Hen. 6. 13. it is faid a writ of error lies in parliament upon a judg- 
« ment in chancery. Bilt no writ cf taror lies on proceedings hyfubpcena : for 
*< therein the chancery is no court of record. * No man theiy heard of a 

ix. PETITION IN NATURE OF AN AI-IPBAL. ElSE DOUBTLSSS IT HAD BEEN 

^ MENTIONEP. In 27. Hen, 8. 18. it is argued, that an erroneous decree could 

•* not 
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could not be otherwife than tongue-tied on the right. Being 
thus abfolurely excluded from the main point, both "he and 
biihop Ward reforted to the only topicks of argument, which 
their fide of the queftion upon the cafe fo narrowed would 
allow. Thefc were, that the cafe of Dr. Shirley was apparent- 
ly and on his own (hewing not proper for relief; that whether 
the commons had not a privilege of being exempt from appearing 
as fuitorsatthe bar of the lords, was a doubtful point ; that pro- 
ceeding with the cafe would caufe a breach with the commons, 
when , from the critical fituation of publict affairs, it was moft de- 
(irable to avoid one ; and that poftponement of the hearing was 
an expedient, which might prevent fuch a breach, and yet leave 
the claim of the lords to the appellant Jurifdidion unprejudiced^ 

** jiot be reverfed in the feme court, and therefore muft be -in parliament. It is 
•* more natural and legal, the appeal fliould be to the king in perfon, whofe con- 
** fcience is ill adminiftered. So it was done in Sir Moyl Finch's cafe, and fo 
« ought to be done in cafes ^before conftable and marlhal. But lord Coke fays 
*' the firft decree inchanctery was 17. R. 2. and that as appears was examined in 
" parliament. By the journal of boufe of commons 18. Jam. divers bills read to 
« Ji^acate feveral decrees in cancellaria. So it was fit for the iecisla- 

" TIVE AND NOT PROPER FOR THE JUDICIAL POWER OF THE LORDS AS 

" NOW IS USED." The preceding extraftis from a copy of manufcriptsoflord 

chancellor Nottingham, late the property of HeneageLegge Efquire, fen and heir 
of the honorable Mr. Baron Legge, and now by gift <rf Mr. Heneage Legge the 
property of his coufin the honorable Henry Legge fecond fon of the prcfent Earf 
of Dartmouth. The manufcripts thus referred to confift of lord Nottingham's 
Equity Reports from the time he had the great feal tiJI within a month and 4 or 5 
days of his death, of the Prolegomena before-mentioned, and of a Syftem of the 
Praftice of Chancery. The writer of this preface is in the prefent poffeffion and 
ufe of thefe invaluable treafures, through the united indulgence of the late owner 
and the prefent one, and under circumftances, which evince a fuperior delicacy of 
minft worthy of perfgns defcended from a lord chancellor Nottingham, and greatly 
enhance the favor thus received from them by the writer of this preface.. 

X Thefe 
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Thefc reafons cf poftponetnent were encountered by \otS 
Shaftcfbiiry with wonderful force and adroknefs. The firft ot" 
them, indeed, which caoie from his accompli(hed rival, was- 
iiot difficult lo find fault with ; for, without hearing the ap- 
pellant's couufel, to treat his cafe as not fit to be in any manner 
heard, had certainly the appearance of being very exception- 
able, more efpccially after having once appoit^ed a bearing of 
the cafe j aiid accordingly lord Shaftelbury was not a little* 
fevere upon his great fucceflbr m office for reforting to a reafoii 
fo unjudiciaL The three other realbns were not quite fo ma* 
nagcable* But thence lord Shaftcibury had the better oppor- 
tunity of fRe\\ing his talent of parliamentary debate. On the 
reafbn froni the privilege of the commons, it perhaps was- 
found not fo convenient to dwell very much : for probably ar 
that time it fcarce feemcd compatible with the independence of 
the commons, that without their previous confrnt their members^ 
ihould be amenabfe to the bar of the upper houfe^r Infteadr 
therefore, of deeply confidering that point, lord Shaftei^iury 
artftjlly endfeavoured tb take off the influence of the mover of 
ir, not only by hinting' at the adfive zeal; which the lord 
keeper had (hewn^ whilft he was a member of the lower houfe 
for their privilege in money bills and incidentally againft the* 
judicature of the lords, and for which he had been thanked by 
the lower houfc 5 but by obfttring. o» the difficulty fuch a» 
pcrfbn muft find' to thmk the lords in any manner in the right 
againft the judgment of the commons. But the great burfl: of lord* 
aiaftelbury's eloquence was upon the two remaining reafons of 
poftponemenn In anfwering them he appears to have touched 
ev^ry ftring, which could inflame or fafcinatfc the paffion of tjie 
lords for judicature, iato a convi€tioft>— that judicature was 

the 
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the life and foul of the peerage ;— that on the cxercKe of ju- 
dicature by the lords depended one of the grand equilibriums 
of the conftitution ;•— that in contending for judicature the 
lords had their all at ftake ; — that to poftpone and hefitate 
was to furrender that all to the king and commons, or rather 
according to his view to the king only ; — and that if reafons 
of ftate were to weigh, the conjunfture of the lime was fuch> 
as to make diflention deiirable, as being the beft means of 
checking a fccrct defign, which he imputed to thofc neareft 
the king, of clofe connexion with the court of France at 
the rifquc of the reft of Europe and more efpecially of 
England. Having fpoken upon thefe topicks, he made a con- 
clufion, which in defign refembled the beginning of his fpeech* 
As the early part was calculated to take off the influence of the 
lord keeper Finch ; fo the latter part was equally framed with 
a view to prevent any influence from the bench of bifliops* 
For that purpofe it was laboured by lord Shaftcfljury to impute 
the difference between him and the bifhops, to a difference of 
political principles ; to his being (b fixed in the principle, that 
the king is king by law ; and to their being fo addided to the 
doftrine of the divine right of monarchy and the confequential 
principle of paiEvc obedience (»^)% After thus impreffing the 

X Z lords 

(m) It may ditow ibme light on die origin of the nge for the divine right of 
monarchy zmi the fifter iotkxine of indefeasible right of fuccefSoni during the 
reignftof James the Firft and his fon Charles and of the two fans of die latter, t» 
recolle£l» how the facceffion to the crown of England ftood at the deadi of que^ti 
Eliaabedi.— ^Menrj the Eighdi had been end-uftedby aAs of parliament with die 
power of limiting die fuoce&m to the arown of England aecocding to his own wiH 
andpleafure* To give fo vaft a diCcrettonfeems extraordinary. Bat it (bouU 
be eofefidefedy that his daughters Mary and Elisabeth had bodi been illegitimated 
b)» aA 0f parliament* ¥nkMf therefore oih reahn for creating this high tru(^ 

vras 
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lords with the icfca, that in this conteft for appellant judicatirrc; 
he was ftruggling to preferve the entirety of the conftitutioii 

againit 

was to inveft the king with ^ dlfcretion of to replacing diem in the liicceffion, 
as to avoid the inconfiftency of re-legitimating them. But whatever the rea- 
fons were, if the Lift will attributed to him is authentic, he exercifed the power 
ib as to accomplifh that purpofe : for in default of heirs of the body of His foit 
Edward and of his ov/n body by his wife Catherine Parr or otherwife, Henry's 
laft will limited the crown to Mary and Elizabeth and their iflue fucceffivelf . 
Had the will of Henry flopped there^ the right of James the Firft to fucceed. to 
the crown of Elizabeth would have been whofty exempt from difficulty : becaufe 
he was heir of the body of Margaret queen of Scots eldeft* fifter of Henry, But 
the will attributed* t® Henry did not flop at the limitations to Mary and Elizabeth 
and their ifliie. It proceeded further ; and what was very important to the famous 
Mary queen of Scots during her life and afterwards to her fon and heir our James 
the Firft, the fame will of Henry preferrod die ifiue. of his younger fifter the 
dowager ju/en of France to the iflue of his elder fifter Margaret qiuen of Scots^ 
This indeed was enough to make king James and his family devotees to the divine 
right of kings and the confequential bigotry of indefeazible hereditary fucceiEoa 
to the crown : for if the objedions, which had been made to the authenticity of the 
will of Henry, were, not tenable; and if the obje£lions, which had alfo been made 
to the validity of the marriage of Henry's fifter the dowager queen of France with 
her fecond hufband Brandon Duke of Suftblk, alfo failed; then, not James the 
Firft, as heir of the body of Henry's elder fifter the queen of Scots^ but fuch 
perfon, as at. the death of Elizabeth was heir of the body of his younger fifter the 
dowager queen of France, became intitled to the crown, unlefs the divine right of 
monarchy and the indefeazibilityoffucceffion to the throne could be called in aid, and 
being fo called were fufficient to do away the force of an aft of the whole legifla- 
ture and of an inftrument n^de under legiflative authority.— But according- to 
diis view of the cafe^ there might be fomething beyond bigotry in the zeal 
of thofe, who formerly di%raced themfelves by the nonfenfe of the Mvine in» 
difeazthle right to crowns, particularly the crown of England;— —On the 
prefent occafion to go deeply into this curious fubjed, would be too great a di- 
greffion* It is therefore referved fbc fonae future occafion* But it may be gra^p 
tifying to thofe, who arc fond of genealogical hiftory, to mention generally, who| 
according to the law of defcent of the crown, was heir of the bodjy of HinryU 
jf/ltr the dowager queen of France at the death ofqueen Elizabeth^ and who now 

ftands 
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agamft the king and his minifters ; and that the bifhops held 
themfelves bound in duty to facrifice any part of it to the 
pleafure and feparate interefts of the crown ; and after again 
adverting to it*s being Jeh de Je to the lords to poftpone, and 
adding, that their lofs of appeals was not the interejl of the com- 
mons^ but the inclination of the court ; lord Shaftefl>ury clofed his 
impreffive fpeech, with moving to appoint a day for the hearing 
of Dr. Shirley's caufe. How this great fpeech was anfwered^ 
is not handed down to us.' But whatever might be the force 
of the reafons on the other fide, they failed of fucccfs ; and* the 
refult of the debate was a rcfolution of the lords forbearing 

flands in that fituation. The prefacer, heretofore, has looked into fhe fubje£l withr 
a view to this. A long dedudion would be requifite to enable a coxxtSt and con- 
vincing flatement of thefe points. But the impredion of the prefacer is, that, 
according to the law of fuccefEon to the crown, which in the cafe of two or more 
daughters prefers the eldeft and her ifliie. Lord Beaucbamp^ fon of Lady Catherine 
Grey by Seymour Earl of Hertford fon of the protedor Seymour Duke of Somerfet, . 
was heir of the body of Henry the Eighth* s fifier the dowager queen of France when • 
queen Elizabeth died : and Lady Anna Eliza Brydgexy only child and heir of the 
laft duke of Chandos and jufl; married to the Marquis of Buckingham's (on Earl- 
Temple, is now heir of the Body of the dowager queen by delcent from the fame 
Lord Beauchamp. According to the femeimpreffion,' Algemon duke of Somerfet, . 
of whom xht^preffntDuke of Northumberland's grandfon and heir, was heretofore 
htir male of the body of Henry the Eighth's fifter the dowager queen of France 
by defcent from the fame lord Beauchamp^ according to the defcent oi peerages and* 
of lands entailed on iffue male. But this ftatement muft be underftood to be fubjedk 
to the exceptions formerly taken to the marriage of the dowager queen of France 
and Brandon Duke of Suf):blk,and to the marriage of their daughter Lady France 
Brandon to Grey Duke of SuiFolk Marquis of Dorfet, and alfo to the marriage of 
their daughter Lady Catherine Grey and the Earl of Hertford. Upon the fuppo- 
iltion, that the exceptions taken to the fecond of thofe three marriages were found* 
ed, it wouldhave the effedi of throwing the heirfhip into the Stanley line of the: 
dowager queen of France and her hu(band the Duke of ^Suffolk > and fo^ as k is 
apprehended, the prefent Duke of Bridgwater, according to the law of fucceffion to 
the crown in the cafe of two or more female coheirs, would become heir of. that 
dowager queen's body. 

Dr. 
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Dr. Shirkjr^s caufe according to lord Shafcc{bury*s motion. 
There was a protcft agaiaft it, indeed, by lord Anglefey* But it 
W4S founded on objeftions to the regularity of the courfe of pro- 
ceeding and to the apparent want of merits in the cafe ; and 
iieither in the leaft doubted the jurifdi6:iQn of the Iprds, nor 
in the leaft favoured the fuppofition of any privilege of the 
commons, which fhould exempt their naembers from the ex- 
ercife^ 

The news of this refblution of the lords to proceed 
with Dr. Shirley^s appeal foon («) reached the commons* 
Their firft {|£p on the occafion (j>) was a vote, that Shirley's 
profccuting an appeal, in the hbufe of lords, againft Sir John 
Fagg a member of the houfe of commons, was a breach oi 
their privilege ; with a vot« reftraining Sir John from making 
defence. But though thu§ prompt in aflerting their privileges, 
the commons a<9;ed, as if they thought it due to the urgency 
of publick affairs to poftpone combating about the appellant 
jurifdi(9:ion : for they refolved (5) to defire a conference with 
the lords for avoiding occafions of reviving the difference 
between the t^yo hoyfes ; and the conf<^ence taking pl^ce, it 
was propofed to the lords (r) on the part of the commons, to 
put off the proceedings on Shirley's appeal for a fliort time, in 
order that fome bills of great importance to the king and king- 
dom might be difpatched. But the lords, infte^d of acceding 
to this propc^tion^ declined taking the leaft notice of it, and 

{0) Journ. Comm. 13, Nov, lf>1S* 

(p) Ibii 15. Nov. 1675, 

(q) Ibid. 18. Nov. 1675. 

(r) The reafons of the propofxtipn are in Journ. Comn|. 19. Nov. 1675. and in 
i. Chandl. Deb. Comm. 242. 

xnftantly 
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it\^Am\f after feturuing to their houie retolvcd (s) to hear Dr. 
Shirley's appeal the next day ; and" as this feemingly con- 
temptuous treatment of the commons appears to have been 
adopted without debate, it may be guefled, that lord keeper 
Finch and the bifhop Ward and thofe of their way of think- 
ing were tob few to make any ftand. That fuch haughtincfs 
towards- the commons fhould quicken them into adtion againft 
the upper houfe, is not furprizing. Informed of thedifdainful 
reception of their proppfaf to fufpend the contention about ap- 
pellant judicature, almoft as foon as the lords had paffed the 
offenfive vote, the .commons inftantaneoufly (t) anfwered the 
challenge of hdftility, by refblutions, not merely denying 
the jurifdiftion of the lords over appeal's from the courts of 
equity, but cxpreffing that denial in the moft indignant language. 
Upon this occafion the firfli refolution pafled by th6 commons 
was thus- exprefled ; 

«* Whereas' the houfe harh been informed t^ fever al ap-^ 
•^ peds depending in the houfe of lords from courts of equity j to 
** the great violation of the rights and liberty of the commons 
^ of England: it is this day refolveJ' and declaredy that w/5(7- 
•' foever fhall folicit plead or profecute any appeal againfl any 
^ commoner of England^ from any court of equity ^ before the houfe 
•^ of lords ^ fhall be deemed and taken a betrayer of the rights and 
*• liberties of the people of Enghnd^ and fhall^ be proceeded 
^ agftinft accordingly." 

In order alfo, that this llrong refolution might be notorious, 
k was refentfully appointed by another refolution of the com- 

(i) Jotinx.Dom.Proc. 19; Kov» 1675* 
(/) Journ. Cooam, i<^ Nov. 1675. 

mons 
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mons to be afHxed upon the door of the lobby of their houfc 
and in other confpicuous places. 

After fuch warm proceedings between the two houfes,. 
the further fitting of parliament became in a manner unma- 
nageable. Accordingly this return of hoftilities from the 
commons to the lords was almoft immediately («) followed 
with a prorogation of parliament : and the king not only pro- 
rogued fuddenly without any fpeech ; but, as if he meant to 
convey lo the publick mind, that he thought great length of 
time requifite to rcftore good-humour between the two houfes, 
made the prorogation for nearly fifteen months, namely to the 
f 5th of February 1676-7. But though the prorogation came 
thus rapidly, both houfes found time to make fome further 
progrefs in the conflift thus recommenced. The commons on 
their part voted both Dr. Shirley and Sir Nicholas Stoughton 
into cuftody for proceeding with appeals before the lords againfl: 
members. On the fame day alfo, the lords not only voted 
protection to the two perfons fo ordered into cuftody and to 
their counfel ; but declared the paper containing the refolu- 
tions againfl: their judicature by the commons to be " illegal 
•' unparliamentary and tending to the diffolution of the govern- 
" ment ;" and it was even attempted to carry an addrefs to 
the king for diflolving the parliament. But the moiion for 
fuch an addrefe was loft. However this was only by a majority 
of two ; and the Duke of Buckingham and Lord Shafteft>ury 
and twenty other peers entered a warm proteft (w), juftifying 

(«) Journ, of toth Houfes 22. Nov. 1675. 

(w) See the Debate and Proteft on this motion for diflolving parliament in 
I. ChandL Deb. Lords 175. to 183. 

the 
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the negatived motion upon the ground of its being according 
to the antient ftatutes to have frequent new parliaments, and 
of the danger of entrufting the reprefentatives of the people 
for the great length of time the then houfe of commons, 
which had already exifted for about fifteen years, had been 
allowed to continue. 

From fuch a conclufion to the fourteenth feffion of the 
long parliament of Charles the Second, it was fcarce to have 
been expefted, that the fame parliament (hould meet again, 
without either defifting on the part of the lords to exercife the 
appclknt jurifdidion over equity, or a renewal of quarrel on 
the part of the commons. But fo however it happened. At 
the expiration of the fifteen months, for which the parliament 
was prorogued, the king opened the fefiion with a fpeech, 
which began with adverting to the unhappy mifcarriage of the 
preceding feffion, ainl with carneftly calling upon the two 
houfes to avoid all occafions of difference. But this did not 
prevent the lords from receiving and hearing appeals from the 
courts of equity. Yet the commons wholly abftained from 
interpofing ; and, as if they had repfented of their former line 
of conduft, fuffered the feffion to pafs over without the leafl: 
interruption to the lords. This forbearance was the more 
ftriking, becaufe early in the feffion the attention of the com- 
mons was called to by a cafe, which almoft neceflarily led to 
fome confideration of the paft difpute about judicature. It 
was the cafe of Dr. Nicholas Carey. Not only had it been 
ifififted in the 4ioufe of lords by the Duke of l^ckingbam 
3wid Lord Shaftelbury and other peers the firft day of the fef 

J ^ fion. 
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fion (x), that the long prorogation had legally the effe&i of 
diflfolving the parliament ; but the fame dodtrine was circu- 
lated in various pamphlets. Of thofe pamphlets, the prbici- 
pal (y) WAS underftood to be really written by Lord Holies. But 
the oftcnfible author was a Dr. Nicholas. Carey ; and he was 
examined before the lords ; and they fined him ^looo. for . 
contempt in not anfwering as to his knowledge of the wri- 
ter, and committed him till payment '«). The day following 
this commitment. Lord Cavendifii, afterwards Duke of Devon- 
(hire, moved the commons to confider of the manner of it {a). 
But thoogb in the debate on this motion the refemblance be- 
tween this and Fiiton*s cafe before mentioned was pointed at, 
and Dr. Carey's being ^ned by the lords was open to great 
exception ; and though fome members prefled the confidera- 
tion upon the houfe ; yet at length the matter Went off 
under the idea of obtaining better information : and as the cafe 
was not further noticed, it may be prefumed, that it was, 
becaufe there appeared fuch averfenefs to any prefcnt contro- 
yetfy about judicature, and fb much flrefs was laid on its 
being a cafe cognizable by either houfe under the head of jfrr/- 

{x) X. ChandD. Deb. Lords 187. 

(y) It was mtitlcfd ^ Some Confideradons upon Hit Queftion, wbedier the 
« Pariiament is difiolved bj its Prarogaition for 15 Months,'* and die title-page 
referred to die ftatutes «f 4. and 36. £• 3. requiring a parliaoKOt to be faolden 
ivirj jior. 

(z) Jooriubom. Proc. i6.lr2i« Feb.^ t. March 1676-7. 

{a) 4. Grey's Deb. 163. 

That 
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That fuch lukcwarmncfs about the 'appellant judicature 
Ihould appear in the fame houfe of commons, as had in the pre- 
ceding feffion gone fuch decided lengths in refiftingthe claim of 
the lords, may at firft appear very unaccountable. But upon 
looking more deeply into the fubjeft, there will be found 
room for conjefturing motives of fufficient weight to explain 
the myftery. It is poflible, that the commons were become 
jealous of the king's fiding with them againft the lords ; and 
apprehenfive, left wrefting the appellant judicature from the 
hands of the lords (hould too much augment the power of 
the crown, at a conjunfture, when, in refpeft of the current 
fufpicion, that the king and fome of thofe moft in his confi- 
dence had formed fchemes dangerous to the conftitution, the 
true policy was rather to detraft from that power. Indeed 
the certain confcquence, of forcing the lords to abandon their 
claim of appellant jurifdidtion over equity, would have been 
a return of the fame jurifdidion to commiflioners nominated 
by the king ; and their exercife would have been conclufive, 
unlefs the whole parliament ihould interpofe as the dernier 
refort. Nor in this view of the cafe is it wonderful, that the 
leaders of the commons in the contention about appellant 
jurifdiftion ihould prefer the whole houfe of lords with all the 
judges to aflift them,to/ar//ctt/tfrjudgescommiffionatcdby the 
king. Befides there was recently loft to the country that pat-r 
tern of judicial ability learning and integrity lord chief juftice 
Hale ijb) ; and the pro(pe<ft of having a Scroggs and a Jeffries 
for chief juftice of the king's bench, and as fuch to prefidc a$ 

{h) Lord chief juftice Hale died on Chriftmas day 1676.—- -Scroggs became 
chief jttftlce of the king's bench in May 167^, and Jeffries in Sept. 1683. 

y 2 firft 
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firft commiffioner of appeal, if commiflToners of appeal were- 
to be fubftituted for the lords, was not remote. Nor is it 
unlikely, that the commons were the more eafily recon- 
ciled to not further obftrufting the claim of the lords,, 
under the conffderation, of there ftilt remaining a right to 
refort to the whole parliament as the fupreme appellant ju- 
dicature of the kingdom, and of its being ftill open to the 
commons to aflert their claim of an equal Ihare in that judicar 
ture. Poflibly alfo it might weigh fbmething with the com- 
mons^ that, after all, ceaffng to difpute with the lords about 
the appellant jurifdiiSlion over decrees of equity,, was in fub- 
ftance only allowing to the houfe of lords that power over 
decrees of equity, which in fubftance the lords already pof- 
fefled without queftion over judgments at law: for, where,, 
cxclulTve of principle,, was the fubftantial difference between. 
exercifing appellant jurifdiftion over decrees in equity under 
a fuppofition of authority inherent to the peerage, and exer- 
cifing fuch. a jurifdiiftibnover judgments at law under commif- 
fion from the crown by a writ of error, which by long, praftice 
was become grantable of courfc ? Upon the whole, therefore,., 
the commons might perhaps deem it fvifficient for the publick 
intereft^ that they had fecured a viftory over the dangerous 
claim of the ariftocracy tO(?r/^/«tf/jurifdi6tlon : and might think 
that as tQ the claim of the lords lo appellant ]Mv\{d\OiiQik over 
equity J however unfounded their claim might be in principle, it 
was immediately more an affair between the king and the lords, 
than between the lords and the commons ;. and that gaining 
a vidtory over the lords on this point would be only winning 
a prize for the crown under circumflances^ which made it 
more fafe for the conititutioa^ that the power fhould continue 

with 
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ipv'ith the peerage. In other words It fecms, as if Lord Shaftef- 
bury's eloquence had at length converted the commons, by 
alarming them into the conviftion, that in the inftance of the 
appellant jurifdiftion over equity, however cleatly the {knCt 
dodtrine of the conftitution might be with them, their aflcr- 
tion of it was to ftruggle againft their own intereft, and to 
prefer confidence in nominees of the crown to confidence in 
the upper houfe; and eonfcquentfy, thatfuccefs in their pur- 
fuit would be to enlarge the fphere of regal influence, at a time, 
when from the ambitious fchemes of mifguided royalty the 
contraftion of regal power was deemed the true policy. 

It muft be left to the opinion of the judicious reader to de- 
cide for himfelf, whether this be a juft folution of this myf- , 
terious change in the conduft of the houfe of commons on the 
point of appellant judicature. 

But whatever were the reafons, which Induced the chancre 
• of difpofition in the commons, the efFeft of the change was 
leaving the lords in the quiet pofleffion of the objedt, which 
had been fo warmly contefted for with them in the former 
feffion ; and though the long parliament of Charles the Second 
was ^permitted to llibfift for two other feffions, yet the ac- 
quiefceuce of the fame houfe of commons continued in that 
unequivocal way, which imported, that the appellant jurif- 
diftion of the lords was not intended to be again queftioned. 

Thus at length the ftand' made by the lord is under the 
aufpices of Lord Shaftelbury's fafcinating perfuafion, not only 
proved fuccefsfiil ; but proved fo, as it feems, upon the very 
• principle,, 
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principle, which he made part of his argument, that is, the 
principle of its being more for the benefit of the commons 
to be overcome, than to be vi€torious.~^ — Thus alfo the iflue 
of the fight for appellant jurifdiftioii became in efFed as much 
a decided viflory to the lords, as the iffue of the previous 
fight for original jurifdidion was iu efibft a vidtory to the 
commons. But there was this difference between the two 
victories. The point gained by the commons was carried 
againft the united efforts both of k'ng and lords. But the 
point gained by the lords fecms at laft to have been a volun- 
tary cortceflion of the commons from a difcovery, that if they 
prevailed the crown would be fixed in the exercife of a dif- 
cretion equally formidable to both houfes. Nor was this the 
only difference. The vidory of the commons appears to have 
*been gained upon principles of the conflitution approved by 
lord Hale, by lord Nottingham, by lord Vaughan, by almoft 
the whole of Weftminfter Hall except that champion 
of ariftocratical power in its mod exceffive latitude^ the 
menK)rable Mr. Prynne. But the viftory of the lords appears 
to have been effefted by the fear of the commons, that unlefs 
they by their acquiefcence fan£lioned what in principle ibme 
of the firft lawyers of the country, as well as themfelves, 
held an unauthorized affumption by the lords, it would l^gave 
the crown and its minifters with more power over appellant 
judicature, than from the want of confidence in the crown and 
fome of its advifers was thought to be compatible with the 
publick intereft. So to be defeated was to the commons in the 
nature of a fecond vidory : not indeed over the lords^ but 
over themfelves and their own pride^ iu refpeft of the ardu- 
oufnefs on the part of fsch an afifenably, to found a retreat 

• after 
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after being fecmingly pledged to fight the battle out ; and alio 
over the fecret views of the crown, if really there was any 
deep fcheme of making the commons a mere inftrumcnt for 
increafing regal influence under the mafque of preventing an 

unconftitutional mode of adminiftering aopellantjuftice. 

Had Prynne lived to te a witnefs to the vidlory of appellant 
judicature thus at laft gained by the lords in following up his 
proud fyftem, it might have confoled him for the tottering 
ftate of ariftocratical judicature when he expired. Perhaps he 
would c^ have been fanguine enough to hope, that this 
ftep towards repairing the breach in his ftately edifice of lordly 
jurifdiftion would focn lead to its entire completion, upon his 
immcafurable foundation of boundlefs univerfality fupremacy 
and omnipotence. But, as far as fuch an expectation can 
be judged of from the experience of above a century, this 
would have been an over- reckoning in favor of his own fpe* 
culations. 

Here it might be allowable to clofe this long narration of 
contefted judicature between the lords and commons : becaufc 
though there arc fubfequent occurrences deferving attention ; 
yet they are not fuch, as to be efTential to an account, of 
which profeflcdly the chief objeft is the flruggle about th6 
cxercife of original znd apptUant jurifdiftion by the peerage in 
parliament ; more cfpecially in civil cafes ; and the refult as 
to both of thefc branches of parliamentary judicature is now 
nearly if not wholly the fame, as it was left at the point of { 
time to which the fubje£l is already profecuted. Indeed at this 
moment the prefacer is too much exhaufted by the toil of 
dwelling io long upon one (ingle fubjed^ and too ftrongly 

urged 
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\3rged by profcffional duties, and too much crofled by the coii* 
courfe of adverfe currents, to proceed further upon anything 
iike tlie large fcale of invcftigation, upon which he has 
hitherto attempted to conduft his readers through the long 
and dark mare of fucceflive flrifes for parliamentary judica- 
ture. His zeal to fupply materials of information is unabated. 
But his condition will not endure the appropriation of himfelf 
for many hours longer to the purpofe of the prefent publi- 
cation. It is not the drynefs of the fubjeft, which limits 
him ; for its conftkutional importance would in his view 
more -than compenfate. What flops him is that, wmch, where 
it attaches, peremptorily excludes choice ajjdimperioufly exads 
conformity:. 

Under this explanation, the remainder of the prefent nar- 
rative of contefted parliamentary judicature (hall now be con- 
cluded^ — firft by adverting to fome controverlial pieces 
which were written during the pendency or foon after the 
difpofal of the great cafe of Skinner and the Eaft India Com- 
pany on the exercise of original jurifdiftion by the houfe of 
lords, and tl>e fiiccecding one of Shirley and Fagg on their 
cxercife of appellant jurifdiftion over equity ; — and then by 
referring to fome relative matters and publications which 
have occurred fince the adjuftment firom the efFed of the laft 
of thefe two leading cafes* 

In refpefl: to controverfial pieces dircdly applicable to the 
two great cafes of original and appellant judicature, as far as 
the prefacer is at prefent informed, only two were printed at 
the time: and both were on behalf of the lords.— One 

was 
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was ** The Grand Queftion,^* which applied to the .conteft 
between ihe two houfes o'a the -ortglnal jurifdidion claimed 
by the lords. Cf the author antl contents of this piece, 
which is attributed to Lord HoUes, and as it fliould 
feem at kaft for the moft part compofed by him, we- have 
already apprized the reader,. Connected with the jarifdidion 
part of lord Anglefey s " Rights of the Houfe of Lords 5lf* 
«* ferted," aiid of lord HoUes's " Cafe ftated of the Jurifdic- 
*' tionof the Lords in Point of Impolitions/* to both pf which 
pieces we have before adveited ; the ** Grand Queftion** 
may, it is conceived, be properly deemed the whole of the 
defence of the claim of the lords to original ]\in{^\&xoix in its 
utmoft latitude from their own labors in the improvement of 
Mr. Prynnc's previous colIe<9:ions. Here however, it "may 
be fair to add, that there are in manuicript fome additional 
obfervations (^) on the fame fide, which were made by Pier- 
pont Marquis of Dorchefter, who died in 1680, and is faid 
to have much ftudied the Engliih law and conftitution and tp 
have been a bencher of Gray's Inn, and is alfo defcribed as 
a moi(J laborious ftudier of other branches of fcience(3^ 
His obfervations are fhort ;, but weighty, and fuch as prove, 
that he underflood the rare art of blending perfpicuity with 
.comprefTion, of being brief on perplexed and large fubjc&s 

without being obfcure. The other printed piece is entitled, 

** The Cafe ftated concerning the Judicature of the Houfe of 

{a) The editor has a copy of them* 

(*) See a full account of this learned and ftudious noWeman, and of his wii- 
fings and parliamentary fpciches, in Wood's Athenae Oxonicnfes. 

z •* iPeefs 
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** Peers hi the Pornt of Appeals.** It is ufuaUjr .attributed t» 
Djirflzell Lord Holies, and as tJooA Ickdy i!o koYc bcen^ 
writtcfi) by him ; though, fomt giv« it to the Earl of Anglefey, 
It is mentioned ki the title-page to ba^'e been printed itu 
16^5.- Moft probaWy alfb it was aftuaUy published in the 
fettfer ehd of that year ;' for it is oWerraWe, that ia Mr^ 
Grey's Debates of the Comnions for tliat day of Novcrabcr 
1675, on Tvtieh they voted the exercife of appeJknt jarifdic- 
#ion by the lords over equity a violatibn of the* rights anrf 
liberties of ifee commoners of EngJand, Sir Thomas Meres is- 
ftaledto have occafiontflly quoted Lord Holles's JIo^ iooi, and 
Sir Jfohta Tr^evor is mcmioned to refer to the 17th and i-^^h 
pages of tbe*book, as when put together aot oi>ly quite ck^ 
du6iiyg the eofnmons from all fhare in ifbc jtidieafture of par- 
]tamei]it, hm as avowmg that the lords a<ft for tbe kiivg as weft 
as themfdves^ and coirfequentty that they heW the king^i 
ihs^c to be mdrdy nominal ; and the pages an the printed 
kibeky we are now gtvmg an account of, madly correfpond 
in itoirtt of contents. The plan of ihe bodfc is 'firoply this. 
It MdiiUdhis two pM|>ofitioa8. !r)he >firft a^rts the r«pwme 
^^fenft juriidi^tioa to he in parliameiit ; well reprefentmg^ 
that parKctment is tbe^place for complaint and remedy, where 
inferiflir coufte give a wtongi/m^mMtj or are guilty of 'O'wil^ 
Jiildel^ in gkmg noJutfgmMf tft all. A«-'a fort of recipe to^ 
quidken the itiduftry 4nd dMpatrh df fudges, to fiibdiie 'theiir 
pride, and to remind them of their fubordination and conti- 
nual accountaUenefe to pariiamertt, it fignrficandy adds a re- 
ference to the parliament roll of i. R..2, no. 95.. according to 
whichi the conimons prayed, tbata parliament^bcryMrly hoUm 
to rcdrefs delays in fuits^ and to end fuch cafes as the judges 

doubt 
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'-^Jhukt of. The fecond pfopdfition is, that this fupremc appcl- 
-iaiit judicature of par liamcnt' is cxercifeaWe by the ariftocra- 
^tical part only; and in reafoning on this part of the contro- 
A^eify, the author moft explicitly reduces the king to a cypher 
:in this high bu-finefe of judicial fuprcnracy, and the <romm(M 
into nothing at all in it. The former of thefe two propolitions 
is the very point, which the commons, and thofe who like 
lord Hale think with thcrr), were fo anxious to realize. Biit 
■the fecond propoiiiion, if it can be maintained, has the effeft 
tof dcftroyiflg the fitft. Examined with each mfaer, . they 
^feem fo very unlike parts of the fame argumcirt as rather to 
appear diredl oppoiites. It amounts to coiKtflton in one 
breath, and to retraftion of thatconceffion in tlie next> The 
•firft prbpofitioii, with a fuperabundance of generous candor> 
xinfefervcdly grants what cannot be denied to the commons, 
^md which being granted is the fubftance of what is claimed 
by them. The fecond infinuates into the conceffion fbch 
fimitationS) ^ change its quality, aod (o in d0k&. abfbrb 
txKh king and commons into the artftocracy, and tratrfmute 
the fterling metal of the wvLi. and wkos^e pariiamtnt into a 
metalline of the htmfe of hrds osly. To refort to fuch a 
ftriking inconfiClence of propofittcms, is fcar/ce to fae accoofited 
for, where a iubje£t is handled by a poaSmaad writer, fiicja as 
Lord Holies certainly was, except tipon the fuppofition of fome 
invinciUe imperfeSion in the matetiak of argument. Sir 
Edward Seymour, anceftor ^f the prefent Duke «f Somerfet, 
and though without the family titles at the head of the cider 
branch of that noble family, was fpeaker of fhe commtms at 
the time this book of '• The Cafe Stated^' fell under the ob- 
fcrvation of that houfe ? and he, according to Mr. Grey^s 

z 2 account, 
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account, contemptuoufly fpoke of the piece (r), as ah i(Mc 
pamphlet y which he believed the boufe would dijpofe of accord-^ 
ingly. In the official fituation of Sir Edward Seymour, th» 
uiight be bearable : becaufc, as fpeaker of the commons, ic 
behoved him on their behalf taaflume a high tone towards 
iuch as he thought labouring to derogate from their rights. 
But it would not be fair to take the impreflionof Lord Holies 's 
book for the lords from fudi a maimer of treeing it. In 
truth, if ih« book be fau-lty, it proceeded from the unma?- 
nageablenefs of the propofition the author had to maintains 
and not from his want of ability and learning, both of which 
throughout the performance are very cotifpicuous^ 

l/poN this view of the controverfial pieces, it niay {eem, 
as if all the writing was for the lords, and for them only, 
whilft thofe great fights about original and appellant jurifdia- 
tion were depending,, and for fbme time after their conclufion/ 
Hence al((> a fuipicion may arife, that the merits were too 
much againfl: the commons to make it convenient to^ enter into 
minute reaibnings oa their fide of the queftion. 

But the real fa6t is, that, though no treatifc was pub« 
liihed for the commons at the time, much was written. 

Had only lord Hale's labours been exerted, the following 
treatife alone might perhaps be fufficient to fhew, that there . 
was at lead as much exertion of induftry,. with as much pro- 
foundnefs of learning and as much power of argument^ en<- 

(0 4. Grey*s Deb. 53, 
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gaged for the commons, as againft them. But the following 
treatife, as will be prefcntly (hewn, when we come to the 
account of lord Hale's writings on the fubjeft^ was not the 
fingle effort n)ade by him* 

NoE were other profound reafoners againft the excefliw 
claims of arlLtocratical judicature wanting. In the collec- 
tion of manufcripts of the famous Mr. Petyt in the Inner 
Temple Library, there is a; manufcript difcourfe which is pro- 
feffedly an anfwer to ** The Cafe ftated concerning the Judi- 
•* cature of the Peers in the Point of Appeals :" and it ap^ 
pears to have been written foon after the time of publiihing 
that piece ; and though in the form of a letter, it is full of 
extracts from and references to records, and contains a deep 
confideration of the fubjedt. Another more digefted and more 
copious performance by the fame writer, who probably was 
the learned Mr. Petyt himfelf, is in the pofleffion of a noble 
perfon {d)^ whofe laudable pride is to oblige literary perlbna 
with the moft eafy accefs to the treafures of his colleftion of 
printed books and manufcripts^. Both tbefe diipourfes arc 
written in a mafterly way. The latter of them more parti- 
cularly defer ves to be edited for public ufe. It is intir 
tied " A Discourse concerning the Judicature in Par- 
" LiAMENT, wherein the Arguments and Precedents of 
feveral Books lately publifhed, efpecially thofe in the Case 
Stated^ are confidercd and fully debated." It confifts of 
eight chapters. The firft chapter obferves largely upon the 
immateriality to judicature in parliament of Mr, Prynne's au^ 

{d) The Marquis of Lanflown. 
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thdrftks froth anciei^t hiftorians in fupport 6f hrt dogma as to 
thfe lite ccmmencemcfu of the commons. The fecond chapter 
•tiiidertakfts to iJiew, thit judictfUW in pariiam^nt in the reigtis 
of Edward the Firft and Edward thft Second viad dxercifed; 
not by the houfe of lords ; but by that concilium ordinarium of 
^hc king, whrch lord Hale hi the foMovring treatife fo pro- 
foundly explains to exlfl both in and out of parliament, and 
whith, as a <:oHfithive body at leift ftiU' fo exifts, being chiefly 
cuttipofed of the grfeat officer? of ftate and judges, and whilft 
pnrliament fitSbcin'gahnfcxed to the houfe of lords. In the fame 
chapter alfo* it is endeavouroJ to flte\^', that the judicature fo 
exercifed by the €onciliufn t>rd}nariun^ was neither univerjal nor 
iinlimiiid\ ^vi& further that the fight of the lords, to take 
*co<yniMnct of appeals From dterfees ih tcjuity Uport mere petition 
' to thehifdxhcs, without any coiiTinrMflRon or delegntiott from the 
^king, cannot be juftly mfefted from their commiffional jurif- 
' diftion lihder writs of error* The third ftyurth and fifth chap- 
ters contain a nrintite examination of the pretedents urged hy 
Mh Prynne and others from thfc beginning of the reign of 
Edward the Firft to thfe end of the feigti of Rithkrd the 
Second. The fixth chapter is allotted to the reign of Henry the 
Fourth 5 ajid includes a critical examination of that parliament 
\oll of his firA year, wtiieh conftitutes jhe grand fanauary of 
ariftocratical claim to the judicature of parliament. In the 
feventh. chapter all the prcceflenfts from the reign of Henry the 
fourth to the eighteenth of Jamfes the FirA arc examined. 
The ei<yhth and concluding chapter examines, befides the 
g^wr^/jvfdicature claimed by t^ie lords, what is urged for the 
particular judicature of the lords in the point of appeals from 

(decrees in equity.^- One other treatife againft the claim of the 

houfe 
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haaftof peets^ written upon the occaAoo and'fbau'^ afCer rii^^ 
conteft between the two houfes about appellant judicatuxe ov«:r 
equity, and as an aofwer to *^'Tfae Gafe Stated" for the 
claim of the lords to that branch of parlkmeatary j(irifdi6tion, is 
a manuicrtpt, which formerly belonged to the colledions of th^ 
Hon. Roger North brother of the lord keeper Guildford, and 
conftitutes part of a very obliging prefent of law manu^ripts 
to the prefacer from a refpeftiable gentleman of the law in 
Norfolk (^). The obje£b and turn of thi^ latter manufcript ar^ 

veiy 

(i) Daniel Jones of* -Fakeaham in Norfolk efquii^ TTie volumes of law a^ . 
Hiifcripts, whicb this gentleman was ple^&d tp ni9fce a prdent of to Jthe pre&ce^, 
as he uqderftaofis, iprmedy belonged to .Mr. ^ger Nai;di. fiefides (baie reports 
and arguments of the lord keepoTj with other colle£lion$, there are two volumes 
by Mr. Roger Norxh himielf. One is a comqion place pf criminal laws under 
alphabetical heads. The other is a difcourfe on the ftudy of the law. The latter 
is entertaining as well as ixtftru6bive. The following pafTage, as to the utility to 
kiw^ftudents from €onverG<ig> includes fofne evidence of -thafame of the iFinoiia- 
Qitly for ^ebqusnoe. ^^ I think I next prc^xifed cpnveriu)g,.|ui^ ipep^icHye^ tlic a4»- 
^ vice of Sir Hniry .-ffw*, to ftu^y #dl tbe.raorniqg ^ talk all the afterngop. J[ 
« h^Ye'tcard,ferjqant.Mayi»rd.fay, \s^ ]^,ars hkk^tiva \ mezmn^^ that all the 
^ learning in the world JwiU not fet ^ map up in bar-pra£tige, without the faculty 
'^ of a ready utterance ; and that is acquired by habit only, unlefs there bi a natural 
« felicity tffpeech^ fuch as the family of the Finches is eminent fyi*^ — "JThe fol- 
IbwiBgextraft, itbeing confideredy that the writer «cas no 'frieod.to>)oc4»Hak> i$ 
a new pro»fy that'Mr.^Rosier Nprth oould not hejp.pcaifuig the gveat^qo^hewA^ 
idicitoHS to dc^E^iate. ^* X ^oolcfsy, that tbff^ is a gr^e^t di^f^r^nce in tira^s, ju]d 
M according as the b^r and bench are fupplied with mfn of learning and good- 
** iiature. I have known the court of king's bench fitting every day from S to 
^ 12, and the lord chief jufticc Hale managing matters of law to all imaginable 
« advantage lo . the ^ftt^Qts, i9Ui|d;M):iwJM^ be ^Qok a pMius pr ,fSL^^\d(^ 
^ He^^QCWirigsd; afgwjig .i^hen it was tO:ijbe .^MCPof^. aod ufed ^7.4e|^^^itb;I)i^ 
** counfel,yd as the court might have teen taken for an academy offi(i^CiS^^s^fi;eJif 
^^.ticfi4t.ofjujlic0. In other times bufinelis has (hrunk, the judges not ap« 

* pcaring 
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^ery fimilar to the two manufcript difconrfcs before mentioned 
to be probably written by Mr. Pctyt. From the manner of it*$ 
43egi»ning, it was apparcRtly intended as an anfwer to ** The 
*** Cafe Stated** as to the judicature of the lords in poiiu of 
appeals. In the firft page the author points o\it th^ largenefs 
^and univerfality of the juJicature claimed for the lords m 
f^ The Cafe Stated ;'* actribivting it to a kind of neceffity from 
the fcarcity of precedents to fupport the particular claim of ap- 
-pellant jurifdidlion over equity ; and ftrongly obferving, that 
4he foundation laid was fo large, that poflibly it might fwallow 
up one of the beft governments in the world. The author next 
-proceeds, in a preliminary way, to the examination of the pre- 
cedents in ** The Cafe Stated;*' and propofes two things: 
namely, firft to afcertain the terms of the propofition of judi- 
cature contended for on behalf of the lords j and fecondly to 
.ftate in what perfons xht fupr^me judicial power is lodged by the 
Jaws of the realm. He foon difpatches the firfl: of thefe points. 
.But on the fecond he is very laborious, fo far as he goes, 
-Unfortunately, however, after a difcuffion of about twenty 
-pages, the manufcript breaks off abruptly ? either bccaufc the 
difbourfe was never compleated ; or becaufe this copy of it is 
imperfeft. So far as it extends, tlie difcuffion is very curious. 
The great aim of the author feems to have been to eftablifli, 
that the jurifdiaien, claimed by the lords as their antient right, 
did in truth belong to and was exercifed by the ordinarium 
\concilium in parliament. For this purpofe he confiders, of 
.whom that council confifted, the nature and extent of their 

<^ pearing till eleven in the morning, and then being very fliort and hafty in their 
« difpatches, ruling things without debate, and not enduring their own rules to 
^ be difputed." 

•• jurifdidtion, 
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^rlOiftion, the manner of exercifc, the decrease of thciir 
power, and how that happened. Who was the author of tliis 
curious fragment) is not ftated. But there is fome probabi* 
lity, that it cametfrom lord keeper North himfelfl This con- 
jc^Slure is not merely grounded on Mr. Roger North*s having 
poflefied the manxafcript. It has much ftronger foundations^ 
The fentimentS) it contattiSi accord with thofc attributed to the 
lord keeper in his life written by Mr. Roger North* By the 
fame life alfo the lord keeper appears to have written a treatife 
tofhew, that the magnum concilium in parliament was an* 
tiently not }he peerage^ ** but all the officers of ftate and fuch 
^^ as the king (hould call to feive in that capacity ; and that 
*^ the p/acita in parliamento or pleas in parliament came before 
** the great council juridically, and not before the peers/* To 
this Mr. Roger North adds, ** that the jurifdiftion, which 
*' is the king's, is executed by the peerage ;" that the 
*' council remains only in the capacity of affiftants ; and that 
•• fo it is like to continue." This is in a great degree, if not- 
entirely, the fubftance of the do£b:ine of this imperfect manu«- 
icript. Beiides this, the manyfcript includes a very profound 
explanation on i^t judicium parium in parliament, to evince the 
diftinftion between ^t judgment or verdiS of ihe peers and the 
iudgment of the tourt^ which exaftly correfponds with Mr. 
Roger North's account of the lord keeper's writing on the 
occafion of lord Danby's impeachment to prove the necedity 
of a highjieward for trial of peers in parliament as well as for 
trial out of it* 

As to the matters, which have occurred fince the conclufion 
cf the great contefted cafe of appellant jurifdiftion, the prefacer 

aa . is 
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IS not prqjarcd to enter fully into fuch a confidcration r and ic 
happens not to be neceffary for the great purpofc of the prefcnt 
narrative ; becaufe as on the one hand the lor^ have ceaferf" 
,to infift on their claim of ofiginal jurif^Jidion ?. fo the com- 
mons, except in one fingle inftancc, have aft-etl, a« if they had 
^udied, lio%v to he whoMy oblivious of having ever di(pute<J^ 
the j-tadicature of the fords in the poiat of appeals^ 

But fbme few notices, however flight, may be Hot wholly 
ufelefsr 

In the firft place, the cafes on the impeachmenrs of lordi 
Danby and of ihc five Roman Catholic lords in 1678', and of 
Firzharris in 168a, well delerve attention. They caufed the 
agitation of various important points relative to parliamentary^ 
judicature. Particularly it became ncccflary to confider, the 
efFeftof a diflblution of parliament on impeachments and other 
judicial proceedings ; how far the bi(hops are intitled to vote 
on trials of peers in capital cafes and on queftions previous ta 
trial; whether the king^s pardon is pleadable to an impeach- 
ment by the commons (f) ; whether the king's appointment 
of a high fteward is eflcntial to the trial of a peer upon fucb 
impeachments 5 and whether a commoner is triable by the 
lords on impeachment for a capital offence \ and alfo whether 
the proceeding upon an impeachment of the commons for 

(/) So5 lord ctuuiceflor Nottingham's moft learned and able » Treatifc on the- 
** King's Power of granting Pardons in Cafes of Impeachment,'' which was pub-^ 
liflied io 17^ fircim .a mMrm&nft in Lo«d J^aofiiawne^s lAsntj^ nod was firft 
rejbrttld to forlfae purpefccf a lute impeacboif ot hi coiif^iiiicace of xbc prei^c^r's 
recoUefUon of having formerly feen the maaufcript. 

treafon 
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rreafcm is poftpDnaMe by the lords od the grcuiu) of the klog^s 
hivmg dixeSttd m iiidid^meot at comman lav. Tliefe ate all 
certaiiilj interefting coiifiderations. But, except the queftioti 
as to the neccffity of the king's appoimmg a high ftcward on 
the trial of peers in parliament^ they rather touch the manner 
of exercifing the judicature of parliament, than relate to the 
rigta of excrcife. Yet probably the lcari>ed writings by Lord 
Holies Brfliop Stillingfieet Mn Hunt and others* about the 
(hare of die cpifcopal order in parliamentary trials, may occa* 
fionally and incidefitally include die latter conlideration. 

In the next place it may be proper to recoUoa, that the 
circumjftaoce, of there being no parliament between March 
1681 and the death of Charles the Second, difabled all ap« 
peal&to the h>rds from decrees in et^uity for four or fite years. 
Hence there originated an arttempt by a Mr. Walter Willtams» 
a. gendoman ai tbc bnr^. who tbou^^ bim&lf aggrieved by t 
decree of lord Notdngham, to pedtbn the king, either to re^ 
hear tbc catrfe in his own prc^r peribn, or to conomiffionate 
others* fiut it feems, that the king was advifed not to graiA 
this petition, under the impreffion of there being no relief 
againft chancery decrees, bur by the lords in parliament* 
Not fatisfied with the refufal, Mr. William« puWiflied a treatifc 
with the title of Jus AppellanDi ad Reoem Ipsum a 
Cancellaria (g*), coniifting of two parts, and ai&rting the 
sight of the! king to grant acoomuifion for exaixamng dbcrees 
ID equity in the kitervab of psfiiamenn The book h certainly 
learned and deferves being read* B\jt it fuflains the king*s 



(f) Set A0ien0(ifi0of itehMkbefqfewibttMCeto 
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right upon a very high tone of prerogative. Therefore ha<f 
it been pubtiihed before the great eonteil about the appellanr 
jurifdiftion of the lords^ it would- probaHjic have fiifficed of 
itfclf to cool the ardour of thecommoas in fighting the point 
of appeals.. But the cafe did notend here : for after the Revo- 
lutioo Mr.. Williams, appealed to. the lords. They difmiffiug 
his appeal, he in a fubfequent feflion petitioned for a rehearing ;: 
and printed a paper of authorities and precedents to ihew, that 
erron in parlifitnent may be reSliJied in aJubfefuentJeffiMy or evefk 
in another parliament ^ and in this paper^ the ditmi/Tal of his^ 
former petition of appeal is imputed to his not having been able 
to obtaiu a hearing againft his opponent jiidge Gregory, who> 
ivasthen* a member of the commons, without leave of that 
houfe; To this paper of precedents, and authorities there ap- 
pears to have been an anfwer (^6)=^ examining eaeh in a very 
' full manner. The refult^ after another rtnewed petition^ 
was aa affirmance of the decree complained sf with cofts (/). 
Still not at reft, Mr. Williams wrote a new treatife on appellant 
jurifdidion. It was never printed. But the manufcript of ir 
cxifts^ aod now belongs to a barrxAer (i) ; with wbon^> 

Ac: 

(f) Jpum. Donu Proc 4* Jan. 1693-4. 

{i) Henry JodrdtEiquire.— The tide of die manuTcript is, <« S'alcs Reotr 
^ ST PoFULXy tbe Safeguard of King and^People ; An Account of the Wajrt 
^ and Means of being retieyed^agjunft Erroneous and Unjuft Decrees in Chan^p 
^ eery, and of the Andent Manner of Proceeding upon Writs of Error, whereby* 
^ may appear, which is the Regular Way, in order to fecure the Crown front* 
M Difinherifi>n and die People from the Injufttce of Arbitrary Power, tf which it is^ 
^ conceived diey are in Dai^r ; CoDcded from Records and the beft Audioritieft* 

« ioi 



f R E F A, C £• cfitxxi 

•fire pTcfaccr has the honor of being intimate. It is a very angry 
performance* Yet like the writer's former works it is both 
able and learned. It aflerts the dbrnier refbrt of judicature to 
be in the king lords and commons, but notwithftanding this 
dbftrine ; which, though not very unobvious to a really confti- 
iQtional lawyer, did not as it feems quite fully occur to the 
author when he fi rewrote ; the high ftrain of prerogative is 
occafionalCy confpieuous^ 

« in Eaw. By Walter WilliiMiis of thc^ Middle Temple Efquire."- The fiill 

ufe of the volume, containing this amongft other manufcripts, h not the only fa- 
vour of the kind the prefacer has experienced fram Mr* Henry JodrelL For fe- 
yenl years paft the prefacer has been indulged by Mr. Henry Jodrell with more 
pofTei&on and ufe of the valuable manufeript equity reports by his father Henry 
Jodrell efquire, for the firft ten years of Ibrd chancellor Hardwicke's time> than 
he allows to himfelf. Mr. Henry Jodrell the &tber was folicitor general to Frederick 
Prince of Wales^ and though young at the time of hi» death had attained to the firft 
clafs of eminence and praAice at the chancery bar. He was the particular aifociate 
and friend of that modern conftellatipn of Englifb jurirprudence, that elegant and 
accomplifhed ornament of Weftminfter Hair in the prefent century, the Honorable 
Charles Torke Efquirer— whofe ordinary fpeeehes as an advocate were profound 
IqSures ;— -whofe digrei&tms from the exuberance of the beft juridical knowledge 
^Tt illuminations ; — whofe energies were oracles ; — whofe conftancy of mind wa» 
won into the pinnacle <^ our Engliih forum at an inaufpicious moment ;— whofe ex- 
quifitenefs of fenfibiltty at almoft the next moment from the impreffions of imputqd 
error ftormed.thefort of even his highly cultivated reafbni and fb made elevation and 
extin&ion cotemporaneous ;--<and whofeprematurenefs of iate>Aotwithflanding the 
grcatcontrihutions^fromthe manly energiesofaNorthingtonandthevafl fplendor of 
aCamden, andnotwithflandingaUbtheacceffionsfromthetwo rival luminaries which;, 
have more latterly adorned our equitable hemiiphere; fiavecaufedanahnolt unfup- 
pliable interflice in tiie fcience of Englifb equity; To have been fek£bd as the friend 
of fuch a nuuv^was nearly inflar tmmum to an Englifli lawyer. Even to be 9ld 
imugbj as the prefacer confefles himfidf to.he^ . to . have received the impreffions of 
Mr. Charles Yorke's cbara£tei: as a lawyer, from the frequency of hearing his chafte 
dUicate and erudite^^uiions'm the di&barge of pjofeffioial duty, is fome iburce of. 
aiental gsatification. 

After. 
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. AFTBRthcfe writings of Mr. Williams agaiuft the appellant] a- 
rifdi£kion of the lords^it may be proper to recollect the cafe of Mr, 
Charles KnoUis, who claimed to be Earl of Banbury by heirftiip- 
Having killed a perfon in a duel, and being therefore indidled 
in 1692 for murder by the name of Charles Knollis Efquire, he 
pleaded in the kin g*s bench a mifiioraer in abacemcnt; Hamely, 
the letters patent of i. Cha. i. creating his anceftor William 
Knollis, who was Vifcount Wallingford hj creation in the 
preceding reign. Earl of Banbury, with limitation to the heirs 
Diale of his body t afid lie alfo pleaded the dcricent of the e^ldooi 
upofi him as grandfon and heir male of the body eftht patentee. 
To this the attorney general, inftead of taking iUue upon the plea, 
replied^ that Mr. Charles Knollis had by petition to the houle 
of lordd chimed the earldom and to be tried by his peers, and 
that the lords had made an order diftnifiingbis pecktotl. Upon 
this replication it was demurred. Thtts the king's bench was 
put to decide upon the efieft of tbe order of the lords in point 
of condufion ; that is, whether it ought to operate as the 
ju^rmnt of a court competent \fy their deciiion to eftop the 
claimant from averting his claim fib the peerage dfcwhercw It 
was a delicate fufcgeft for the court ; and they appear to have fo 
confidered it, and to have bad it upon their hands for foconfider- 
^e a ttcM, a& caufed the boufe of lords toinquireintothereafon. 
At length the court ufianimoufly decided againft the fufficiency 
-of the »rc plication ; and lord chiicfjuftice Holt mtore particularly 
delivered bis fentiments on the occafion in a very courageous 
"and learned maimer. The great principle of the deciifion wfls^ 
that the order of the brds was not a jiuijgmmh The reafiwis^ 
^pon which, the ijuality of a judgment was denied to their 
onder^ were iu)t a little pertinent to the cooteft about p^rlia- 

nnentary 
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menWy judicatare : for they included the pofitipn, that the 
fioufc of lords is i)Ot a court of original jurifdi^ion j apd that 
even their afipel/anf juAfdi^ioa over /aw, a? being founded op the^ 
Jting's writ of error, is J^rivative fron> the crown* The prin- 
ciple therefore of this noted decition is, not only a direct denial 
of one greit portion of the jprifdi(Jiion claimed by the lords ; 
but founds another great portion of their judicature^ upon a title 
hx lefs proud and independent th^ themfelves^ or at leaft the 
chief writers in fupport of their pretenfions, have ufually plumed 
theml^lyep upon. At the iame time, it might feem partial, 
lK)t to niention, that the court of king^^s bench, thus difowning 
th^ lords as an original judicature^ and thus as it were hum- 
bling them as zn oppeHant one over law into royal commif- 
.fioners, was exceedbgly bountiful in fome other refpcfts. 
At Icaft the printed notes oi lord chief juftice Holt^s argument fo 
^ fbte the matter : for according to them, he treated the lords as if 
, they were the fupreme judicature of the kingdom, and as if the 
folc judicature of parliaineiit was fubftantially and in point of 
actual exercife in their body. The majily charafter of lord 
chief juftice Hok renders it difficult to fuppofe, that fuch lan^ 
guage could come from him, to pacify thofe to whom it was 
plain the court''? judgment would be offcnfive* Yet if he 
did flate the lords to be the dernter refort^ and to have thtfoie 
judicature of parliament, and in fo doing meant anything be- 
yond that verhiage of complimentary ftile, which even in h\^ 
time bad foxnehow or other grown into a fort of faihioa 
anaongft thofe who addrefled or fpoke of thjem, it may not 
perhaps be too much to fay, that fuch vaft conceflion was, not 
only very extra-judiciid, but very oblivious both of the recent? 
opinions of Urd chief jufticc Hale and others of the firft 

delcriptioi^ 
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^efcription of Wcftminftcr Hall, and of the recent contefts 
between the two houfes about judicature. Nay, it may be 
doubted, whether this extra-judicial language, ifitwasreaUy 
meant to convey an opinion, was not of a tendency deflrudive 
of the very principle, tipoii ^ich the judgment of the court 
was founded. I^ that view alfo the decifion would lofc fotne 
little portion of its weight. However it (hould feem, that 
even the houic of lords did not fo confider this manner of men- 
tioning them. Had they fo done, it would fcarce have hap- 
pened, that they (hould have ferioufly complained : for in that 
view, if their judicative power was deprcflcd, it was alfo ex- 
alted. But in faft they treated the whole proceeding as 
if it was very hoftile to them. Before the judgment, they 
ordered the attorney general to give an account of the bufinefs; 
and upon his report ordered the judges of the king^s bench to 
attend. After the judgment, the attorney general was called 
upon in like manner, and the lords ordered the king^s bench 
record to be brought before them {ik). It appears alfo, that 
lord chief juftice Holt was called upon to give the reafons of 
the judgment to the lords ; but that he refolutely refufed 
yielding to this extra-judicial queflion ; and that after fbme 
threats of further ftep5 the bufinefs was dropped {ikk). 

It next occurs to advert to the curious cafe of Bridgman 
againft Holt, which was brought before the lords in 1693, 
and in a manner made the judges of England opponents of an 
^r/]g-/Wjuri{aiaion in the houfe of lords.— In its beginning 

{H) The cafe is reported in i. L. Raymond and feveral other books. 

^iii) For jtbis note, iee the end of diis prt&ce. 

it 
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it was a conteft <mi Ihc right of official patronage between thft 
grantees of the crown and the grantee of the chief juftice of 
the king's bench. Mr. Bridgman, as furviving grantee under 
letters patent in trujl for the firft Duke of Grafton, claimed 
the office of chief clerk ^ thi king^s bench on the civil fide» 
againft Mr. Rowland Holt, who was iji pofleffion of the 
office under an appointment of his brother lord chief juftice 
Holt, To recover the office a writ of affize was brought \i\ 
the king's bench by Mr. Bridgman, on behalf of the Duchefe 
of Grafton, who under her hulband the firft Duke was be* 
come beneficially interefted. It was a delicate bufincfs to 
have the trial of fuch a cafe at the l>ar of the king^s bench, 
ihc chief juftice being interefted to fupport his own grant. 
But fo it was. When the trial came on, the chief juftice was 
not on the bench ; but he fat upon a chair uncovered near the 
counfel for his brother and grantee. Upon the trial, the 
record of a ftatute of Edward the Third was relied on for the 
•truftce of the Duchefs of Grafton, as fufficient proof of the 
king s right of nomination. The anfwer on the other fide 
was, that the ftatute applied to the cierk of the crown in the 
king's bench, and not to the chief cierk on the civihjide^ with 
a great weight of evidence of long praftice for the chief juf- 
tice's right 6f nomination. The three puifne judges, who 
were Dolben Gregory and Kyre, the only judges fitting, did 
not think the ftatute fufficient for the ptifpofe of the plaintiff, 
irtid fo'ittftruQed the jury. A bill 6f exceptions was tendered 
to €)Ve judges* But they declined fealing it, vnder fome ob« 
* je£ti(»t to the corredoefs of the ilateoeient in point of fad:. 
A v«[diA was given for the nomination . of the chief juftios $ 
aoDDd judgf&eat folbwed acccrdimgly. Ifpon bhat there was a 

b b writ 
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•writ of error to the lords. But befidcs that, there was z 
petition to the lords from the Duchefs of Grafton and her 
truftee Mr. Bridgman, complaining of the judges for not {gslU 
ing the bill of exceptions, and making it a part of the record, 
as is recTuired hy Weftminfter the fecond chap. 31. There 
was fome difficulty as to the anfwer of the judges to this 
petition of criminal complaint. But as finally put in their 
anfwer, fo far as Is material to the point of the judicature of 
the lords, was to this effect • It reprcfented the petition to be 
a complaint in the nature of an original fuit, charging the 
judges with a crime, and fo altogether improper for the exami^ 
nation of the lords^ as not being any more triable by them than 
every information for breach of any ftatute law^ " which mat- 
** ters are by the common law and juftice of the land, of 
" common right to be tried by a jury." It alfo objefted the 
incompetency of the lords to affefs damages^ which, if injury 
was done in the cafe, were the proper redrefs for breach of 
the ftatute of Weftminfter the fecond. At the fame time 
the judges offered to waive their privilege as afliftants to 
the lords, and to zppcsLT gratis to any fuit againft them in 
Weftminfter hall; But yet they reminded the lords, of the 
oaths they the refpoadents were under to do juftice, and of the 
danger of impofing reftraint upon them» Then they referred. 
to the 25th of E. 3. chap. +-• the 28th of E. j. chap, ^ and 
the 42d of E. 3. chap. 3. as ftatutes inconfiftent with fuch 
an original proceeding before the lords* The anfwer cod «- 
eluded,, by fqlcmnly and firmly infifting, that it was a. cafe of 
grigimJ complaint^ triable according to the ceurfe of the com- 
non law, and not conufable by the lords without a fubver- 
fioii of the trial by jury; and by relying upon the ftatutes 

they 
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they referred to, and upon *^ the common right they the judges 
*• had of freeborn people of England in bar of the petitioner's 
" any further proceeding.** A more ftriking cafe, than this 
of three judges moft earneftly and explicitly treating the exer- 
cife of jurifdiftioh by the lords on a petition of original com-- 
plaint as an invafion of the right of Englilhmen to the 
courfe of the common law, as a fubverfion of the trial by 
jury, and as a violation of the ftatutes enforcing thofe rights 
and that mode of trial, cannot well be imagined. Probably 
the cafe in that refpeft is not to be paralelled in the hiftory of 
our law. The cafe was argued at the bar of the lords for 
feveral days. What imprcflion was made by the argument 
may be gueffed at by the refult, which was a refolution of 
the lords giving leave to the Duchefs of Grafton and her truf^ 
tee to withdraw their petition. If any thing was wanting ta 
compleat the viftory of the commons in the cafe of Skinner, 
over Mr. Prynne, Lord Holies, and the ^r/f/W/ jurifdiftion 
of the lords, this cafe feems to have fully fupplied the defed : 
for at leaft impliedly it appears to (hew, that at length even 
by the confeflion of the lords thcmfelvcs their claim of ori- 
ginal jurifd'ftion is too palpably unconftitutional to be fup- 
portable. This cafe is, as it were, the clamour of Weftmin- 
fter Hall itfelf, through the judges, to drown the voice of 
ariftocratical pretenfion to be a judicature for original caufes, 
and to give the finifli to the extinftion to fuch a claim {kkkk). 

[kkkk) This fingular cafe in z general wzy h largely but impcrfeAly reported 
id Shower's Cafes in Parliament ill. But the pfefacer has a manufcript report 
of Ac particular argument of each of 4he counfel, including the occafional quef^* 
tions and remarks from the peers. The detail of the proceedings of the lords are 
in their Journals for 24. Nov. & i. 3. 7. ts- »6. 18. 19. ao. & a2, Dec. 1693, 

hh 2r Unfor- 
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Ualbnuflatelj in point of example, tbb cafe wa« a littfc tar*- 
mft^ by origiaaaing from a ftruggle for the: right of patronage- 
over a very profitable office ; which, tboagb mateciallr con- 
cerning the adminiftFatioa of p«bUck juftice, and therefore 
witWigk the policy of the ftat\3te of Edvsfaxd the Sixth againfl: 
fale of ofi&ces, was, titl the chec^ fronsi the avvful admooitions- 
of lord chaiKellor Macdesfield^3 in^peacfemen^^- too often treat^- 
cd as s^ tjuftceflbip for the patron^s family. 

We are wext called upan to look to a publication of th** 
famous jwdge Sir Robert Atkyna lA 1699 againft the jurifdic^ 
tion of the lords ovci: appeals from decrees oi ecjuity, Pre-r 
vioufly indeed^ exclufive of the qontinuajice of the esexcife of 
appdknt jurifdiaioor under writs of error over judgmeiua at 
law, and on the fuppofuion of inherent rig^t over decrees- 
by courta of equity, there oecu-i; fome proqcedings o^ 
the lords on inapeachment, with the ioiportant cafe 0% 
the Ulfter Society^s appeal agaiuft the bifliop: of Derry iq^ 
1689 from.adecreeeof ^ Iriflb hqufe of lords^ rqverfing a 
decree of the chancery of kchndk But the former jpelate 
either to the eJHt of dijfolution (f parliament on impeachments y 
* or to the points, whether the lords could try a commoner on im^ 
peachment for mifdmetmor (/> ; and as to the Irifli appeal cafe,. 
the appellant juri/di£lioM for Ireland is not meant to be here 
coniidered, being purpofely refcrved for %arate coufideration; 
at fome future time. 

WiT». refpcfl: to Sir Robert Atfeyns'a pubBcation thcre^ 
feems to hare been ibmething particulaF in the caufe of it. 

(/) Caft of Sir Adam Blair mi odier. ioApcpched eonunopffs. Jpma. Dcm^ 

Proc a6. & 27. June & a. July 16891 

Sir 
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Sfr Robert had been many years one of the tttoft Jyftifi-^ 
gulflxedof the long robe in the houfe of commons. As ap- 
pears alfo from the preceding flatement, he was amongft thofe, 
who were aflive again ft the claim of the lords in the great 
cafe of or/g^/Vf^ jurifdi£Vion. Between the conclufion of that 
cafe and the fubfequent contcft about appeliant jurifdiiaion, he 
had been made a judge of the comrruDn pleas. In 1679 he 
refigned that bfl^ce. But he did not become indifferent abouc 
the law of the country, as eminently appears by his efforts 
on the law of treafon for the unfortunate and inoft amiable 
Lord Rufltel, and by his able and zealous writings on various 
great legal and conftitfutional fubjefts between bis ceafing to 
be a judge and the end of the year after the Revolution. It 
appears alfo from the tendency of his writings^ that Sir 
Robeit was uoc ambitious to be clalTed amongfl tbofe, who 
lend their law learning to intoxicate and' enervate die crown 
by fktteries, or to accommodate its miniftecs by juftifying 
•x^rbitances {m). Ad the Revoiuiion be was made chief baron 

[m*) The natore of. Sir Robert AtkjFns's wrking!;^ on occurrences Aibfequen( 
to hit retirement from the bench and previous to the Revolution, is fiill evidence of 
Ais. One of them was an argument to prove the inviolability and unaccountable^' 
mfi of the fpeaker of the commons or any of its members in Weftminfter-MaUy 
ft>r fpeeches or tran&Stions in Parliament; and in that he took occafion to 
affcrt the antiquity of the houfe of commons againft their arch-enemy Mr.Prynnci 
In another he endeavoured to ftop the current of prerogative encroachment on the'' 
ecclejiqftical part of our conjtitutioni and forthat purpiofe to evince the illegality 
of a commiiBon which king James the Second had granted for ecclefiaftical caufes. 
In a third treatife he wrote profoundly againft a difpenfing power ip the crown j. 
cxppfing, its pernicious tendency ; tracing its origin to papal corruptions ; evin- 
cing the irreooncileablenefs of z prerogatiuo difpenfing power with the limited na- 
ture of our monarchy J and in a i^ofifcript anfwering lord chief juftice Herbert's; 
Tindication of the judgment in Sir Edward' Hale's famous cafe of diipenfiition of 
tfie teft ad in favor of the Roman Catholics: 
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of the exchequer : and he was fpeakcr of the houfe of lords 

for about thrce-jifears afterwards. But in 1695, when he was 

in his feventy-fourth year, he refigned his office of chief 

baron, and retired from all profeffional engagements. Yet 

ftill he was a£tivc as a Wiiter upon law. A feort time after 

his retirement from f>ffice he publifheJ, ** An Enquiry into 

^* the Jurifdiaion of Chancery in Caufes of Equity/' the aim 

of which was to attribute certain excefics to that high court, 

to have them correfted^ and to releafe the common-law courts 

-from thst, which Sir Robert, following and vindicating lord 

•Coke, confijdered as an unconftit^tional dependency upon the 

4:ourt of chancery. ¥cv thefe purpofes Sir Robert propofed, 

that the courts of common law in VVcftminfter Hall fhould 

be declared by parliament to have the-power of iffuing/r^i/- 

^hions to reftrain chancery within due bounds. Had this 

effort to revive lord Coke's dcM9:rIae been fucccfsful, the fupe- 

Tior courts of common law would now have a controuling 

power over tke court of chancery by writ of prohibition^ in- 

ftead of having its fuitors fo fubjed to interruption from the 

chancery^s writ of inJunSlion, as in point of efFeft to make 

the king's bench itfelf in fome degree fubfervient. This 

*v^rk Sir Robert dedicated (mm) to the /orJs^ over 

whofe 

(mm) Sir Robert begins his dedication, with prefenting to the lords his treatifc, 
with the ftateof hisown particular cafe with a Mrs. Tooke annexed, asafubjedl 
properly belonging to them,becaufe "relating tothat fupreme jurifdiaion in cafes 
**«of appeals from courts of equity, which is exercised by'* their "lordfhips^x 
** being the lajl refirU^^ In a fubfequent part there is the following paflagc. 
«• If what he hath written feem too free and plains he hopes he is exculable. The 
« ncceffity and importance of the cafe fo requires. And he may be allowed a 
•< more than common zeal for the commons^ he having fat fo many years as a 
* judge in fcvcral of the courts in Weftipinftcr Hall : be himfelf and his three 

** immediate 
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whofehoufche had fo . recently prefided as {pc2k^r (nimm.) 
In 1699 when he was almoji e'gbty he publiflied a treatife 
upon •• The True and Antient Jurifdidion of the Houfe of 
•' Peers." This he addrefled to the houfe of commons in the 
form {fi) of a petition. It is a kind of continuation of his 
treatife on the Jurifdi£lion of Chancery in Caufes of Equity : 
for as that complains of the encroachments of chancery, and 
illuftratcs the complaint by a decree againft himfelf, fo thia 
not only controverts the appellant jurifdiftion of the lords 
over equity, but complains of their exercife in his own par*- 

ticular 

•* immedlatt ancejlhrs having heen of the pYofeJfion for near ttvo hundred years and 
« in judicial places, and through the bleffing of Almighty God having profpered 
•*^by it; his greatgrandfather living in the time of king Henry the Seventh." 

{mmm) To this piece ther^ was annexed his cafb upoalSs appeal -againft a ot*' 
eree made by Lord Somers in Trinity Term 1694 preferring lii^feparate mainte^ 
nance of a Mrs. Tooke to Sir Robert's claim 2^ a mortgagee of her hufband*. 
The conveyance to the truftee for the (eparate maintenance was prior in date to 
Sir Robert's mortgage, and in point of notice reached him before his becoming 
mortgagee. But he infifted, that the conveyance for feparate maintenance 
was void at law z& fraudulent by the ftatute of 27. £Uz. c. 4. and that he being 
a pur chafer for a valuable confideration ought not to be reftrained by equity fronxi 
ufmg his ligal title* The point was certainly one of nicety ; and the decifioA 
of Lord Somers as a precedent is material to be known. It is not m any 
printed report, as the prefacer believes ; nor can he find out at prefent, whether* 
the decree ever, cany before the houfe of lords. Both the treatife and the cafe : 
annexed are very (carce, andfome copies of the former, are without the latter,—- 
Li this chancery caufe Mrs. Tooke was plaintiflF and Sir Robert was defendant*. 
But he had filed a bill of forecloAire againft her hufband and her in the excbequ$r^ 
and then not informed of the infufficiency of. the eftate had admitted^the feparate 
maintenance. The exchequer decreed in his favor. But Mrs. Tooke appealed to > 
die lords, and they remitted the caufe to the exchequer for rehearing on the proo6 
in both caufes. See Joutn. Dom* Proc. 9, !$• & ^7. Jan. & i. 11. 13. 15. 16^ &: 
24. Feb. 1691-2. 

^) Sir Robert Atkyns^s Treatife on the Jurifdiaion of- the Hbufc of Peers 

being: 
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liculaf cafe. Both arc written with great learning, and n(Jt- 
withflanding the vaft age of the author, with great energy. 
Moft ceruiuly it ibmewhat detracts from the authority of 

^hefc 

being very rare, it may not be unacceptable to the reader to have Ac prefixed 
petition at length. It is as follows : 

« To the Right Honourable the Knights Citizens and Burgeffes ef the 
*< Houfe of Commons in Parliament affcmbled, 

«« The humble Petition of Sir Robert Atkyns Knight of tke Bath, 

.» Shcweth, 

« That yeur petitioncK, in the feVeral publick employments he hath 
« underg<^ne, hath bad more than ordinary occafion of obfervirig the increafing 
« jurifdiaion of the xourts of equity in this kingdoms and how the common 
« law, the birthright of every Englilhman, hath been, and ftill is, every day 
« more and more iriraded by it. He hath taken Ac pains to coUca many of diofe 
« ccmtiiwal complaints from time to time made by the comiiions of England in 
« parliament againftthe eKCPcife of that new jurifai6tioa in the very beginniflg 
« of it. -And your petitioner ha* great rcafon alfo to take notice of the exer- 
« cife of the jorifdiftion of appeals from the proceedings of thofc courts 5 and 
«* humbly prcfcnts this JionouraUc houfe with what he hath colle£ted in order to 
•♦ your fervicc herein. Your petitioner craves leave to nnakc ufe of that free- 
.« dom which bdongs to ©very Englifliinan, to tender you a ccMupbint againft 
•« fo publick and fpreading a grievance. He doth not appeal, nor complam of 
M any thing that merely concerns himfdf. He only fubjoins a cafe, wherein him- 
^ felf was a party, merely as an inftancc of the large exercife of a power againft 
4* the known and fundamental rules of the common law as:he conceives. Thit 
« cafe of your petitioner happened very ktely in the chancery. But it is gene- 
• « raMy known in the courts of Weftrainftcr Hall', that as pur petitioner had oc- 
. « cafion, he hath fat manf years firequendy and pubKekly in his ftation inveighed 
« againft the encroachment of courtr of equity anitbat tate courfe of appeals. On 
^ behalf of the whole kingdcmi he humbly offers his fcrvice, and lays before you 
^ what he hath obferved ahd coffefted upon this tM\>]e&. afternear tbreefcore years 
<* exfcrieme. And fabmite aH to' your wifdbm, to* proceed in providing }uft re- 
^ mcdies. And your petitioner Ihall ever pray, &c.' 

•* ROAEET ATKYNS." 

For 
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thcfe pieces, that they in fome meafure originated from dif- 
^tisfaftion at deciiions againft himfelf ; and that at leaft in 

c c the 

For the fame reafon perhaps a fpechnen of the treatife itfelf may be acceptable. 
The following pafiages, beginning with a remark upon the probable reafon of 
Lord Holies'^ being led into extravagant notions of the unlimited jurifdi^lion of 
^e lordS) are accordingly extracted for the reader's ufe from the third page of it. 

*^ He hath beea led into thdfe opinions, I fear, by fome late over-zealous wri- 
^ ters, out of too fond and forward zeal to deprefs the houfe of conunons in the 
^ late exorbitant power, which they took upon them in the laU times. In order, 
^ i fay, to the decrying of their ufarped power, thofe writers thought they could 
'^^ never fuffidently exalt the power of the lords to overbalance that of the com* 
** mons« 

<< And it may perhaps be ufeful l^ the way to take notice of the ftrange rev«* 
^ lution that in the late times happened to &e government of this nationt 

<< X. Oar kings began firft to ftrain prerogative too high upon the fubjeft. 

^< 2. Bodi houfes of parliament thereupon joined together in ufuiping upon the 
^ regal power. 

^ 3. After fome (hort time, the late houfe of commons, by the help of their 
^ army, lard afide the houfe of lords. SU^ cum fiU perit^ fyderibus decor. 

^ 4. After fome time again a lelTer part x>f the houfe of coouxims excluded the 
* greater part. 

*< 5-. And tbefe their own army overlop, as being but the fragment of that 
« houfe; 
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•* -#w; Medoqye tulit mierandna Perfet. 
« Perfen fuljecit Macido^ cejfuruset ijfi 
<^ kmano.** 
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the form of dedication, himfelf had appealed to the ver^ 
forum whofe jurifdiftion he controverts, and in language 
ivhich treats them as the hji n/ori. Indeed Sir Robert, who 
could not but be aware of this opening to remark upon him^. 
endeavors in his petitionary addrefs of the laft of the twO' 
pieces to the commons, to obviate the objection in fome de- 
gree : for he reprefcnts to the commons,- that bis owa cafe- 
was REGENT, ** but that it was generally known, in Weftmin'-- 
** fter Hall, that as he had occafion he had for many years 
^^ frequently and pubUckly in ^/j^^//a« inveighed againft the 
*** encroacbimnti of courts (^ equity and that late courfe of 
*> ^ppeah:' 

SrR Robert A tKyns's treatife againft the appellant judicature 
of the lords brings us to the beginning of the prefent century :: 
and what has fince happened in the way of controverly about 
the great points of the jpdicature of parliaaieat lies within & 
narrow compafs. 

On the impeachment of Lord Somers and other peers in 
i^qr^ ^h.ich Were the next fubjei3: of judicative controverff 
between the two houfes, various points of difitrence arofc 
about the manner of proceeding upon impeachments by the 
commons. The commons claimed to have a difcretion, as to 
the time of exhibiting articles and the time of replying to the- 
amfivep of the impeached^ ztA to have a rigkPrf bemg C4ft* 

This is no mean epitome of the chief of the political tranfitions of which' 
Sir Robert Atkyns had himfelf. been an eye-witnefs ; and his poetical application 
of the quaiuorffimma imperm of the world, tbougji not reaching to the laft of the - 
five changes adverted to in oar goveritaient before the Reftoration, is a proof, . 
that his clafficaL memory was alert evm at the age of almoft /M^f/^^r/. 

' fu/teJ^ 
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futtedas to the time of iriaL It was alfo infifted by the 6cm- 
mons, that an impeached peer ought not to Jit and vote on 
ihe trial of other peers impeached if the fame crime: that a 
peer under trial Jkouldnot ft as a peer : and that a committee 
of both houfes ought to meet to fettle the preliminaries of the 
trials. But the lords were not difpofed to liften to the com- 
mons on any of thefe points* The refult was a difpofal of 
the impeachment by the houfe of lords ex parte and without 
the houfe of commons : for that houfe would not proceed 
according to the requifition of the houfe of lords, and the 
latter acquitted on fuch impeachments, as were deemed ripe 
for trial, and difmifled the others for want of profecution (^r),- 
But nothing occurred on the great points of Controverted 
judicature ; except that this difpute between the two houfes 
about the courfe on impeachments led to the confideration 
wt of doors y whether the judicature of parliament was Hot in 
tther refpeSis approbate to the pteroge^ and fo caufed the 
publication of fome writings (^), which accidentally include 
the general confideration of that judicature. 

{$i) S«e the Proceedings and Rcffehitioiw puUiflied Mfj the Hoofe of Peers in 
1701, in Rdadon to the impeached Lords ; and die State of the Proceedings di 
llie Commons pttblifliod bjr their order on die £une fubjed. See atfo 2. Burn. 
Bift. of his Own Time, p. 265 to %%0. 

{V) On die part of the cunMiOiis Sir Humphrey Mackworth puMifhed ^ A 
«* Vindicarion of the Rights of the Commons of England."-— This was anfwered 
for the lords by a pieot, indtled, ^ A V indication of the Rights of Prerogatives 
** of die Right Honorable the Houfe of Lords.**— In both of thefe pieces the general 
judicature In parliament is difcourfcd of, as well as the /<rftff»iSjr judicature on 
impeachment by the eemmons. 

c c a The 
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The next contentions of lords and commons, about the 
conttfted branches of parliamentary judicature, occurred 
the firft parliament of queen Anne ; which began to fit in 
Oftober 1 70^, and was remarkable for a fucceffion of very 
ferious differences between the two houfes on other (c) points^ 
as well as on points of a judicative kind. 

One of thefe two quarrels of judicature arofe from a-petr- 
tion(^) of Lord Wharton, ftiled a petition of appeal^ to the 
lords, againfl: an order of the court of exchequer made exq^cio^ 
ior prefervation of a record. The record was a furvey of the 
honor of Richmond, iaid to be above 100 miles in circum- 
ference. Lord Whanon had inflituted a fuk in chancery 
againft Charles BathurA Efquire Mr. Squire and others about 
fome lead mines ; and wifhing to deprive them of the benefit 
of this record in evidence, be ftatedthe record to have been im-^ 
pofid on the c$urt of exchequer by contrivancehttwt^w Mr. Squire 
and Mr. Thompfon a fworn officer of that court, and prayed 
to have the order difcharged zxA taken off the file» This pEO«« 

(c) See the cafe of Lloyd BUhop of Worcefter sdbouC hk intitfinnct in a 
county eliffion^ 3. ChandL Deb. Comm. 20fr. & %. ChandL Deb. Lords 45. — the 
controverfy about the */// agMnJI eccafional conformity^ 3. Chandl. Deb. Comm. 
211. & 2. Chandl. Ix>rds 48. 56. — ^the cafe of Lord Halifiax on charge oinegUSt 
of duty as auditor of the receipt of the ixcbcquer^ including a bill for commiffwnors 
ofpubUc accounts with the odb of Mr. Bertie, 3^. Chandk Deb. Comm. 247. to* 
275. & 2. Chandl. Deb. Lords 48 — and the complaint by the commons a^inft 
the lords for taking prifmurs charged with treafon out of cuftody of the crown 
without Icavc^ and examining tbem^ 3. Chandl. Deb. Comm. 286. to 392. & 
2. Chandl. Deb. Lords 71. 

{/) Jouro. Dom. Proc. 9. Nov. 1702. 

ceeding 
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cceding was obje6lcd to by a counter petition of Mn Squire and 
Mr. Thompfon to the lords, on the ground, that no fuU was 
depending In the exchequer ; and that therefore Lord Wharton^s 
petition, though clUed an appeal^ was an original complaint 
againft them/ar a crime^ for which they ought to be left to be 
tried according to the ufual courfe of the law of the land. But 
thelords^ after hearing counfel (^), over- ruled the objeftion, 
and ordered them to anfwer Lord Wharton's petition. How- 
ever eleven lords protefked againft thus taking cognizance ; as 
well becaufe it was beyond thehoufe of peers to make an order 
againji a record m which the kin^sfubjeSls in general were inte^ 
rejled\ as becaufe it was in effedl not an appeal^ but an original 
caufe. After this, there were further proceedings of the houfe 
of lords in the cafe, and the city of London became involved 
in it. But at length Mr. Bathurft (/^ ) petitioned the houfe of 
commons for relief againft the proceedings of the lords : and 
they (^) rcfolvcd, that the proceeding of the lords, in taking cog- 
nizance of this matter, was without precedent and unwarrant- 
able j and tended to fubjeSiing the rights and properties of all the 
commons of England to an illegal and arbitrary power ; and that 
It was the undoubted right of all thefubjeSls of England to make 
ufe of the record^ as they might by law have done before the 
proceedings of the houft of lords. Thefe refolutions were met 

(/) Journ. Dork Proc. 12. Feb. 1702-3. 
if) J^um. Comm. 20. Jan. lyoj-^ 
(f ) Ibid. 28. Jan. 1703.-4. 
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by the lorcls (h) with a counter refolation declaring the vcJtes of 
the commons, which contradicted the proceedings of the lords, 
without precedent^ unwarrantable^ and an vfurpation of a judi^ 
cature to which they had no pretence : and the lords ordered this 
counter refolution to be printed and publijfjed. Here the cafe 
clofed as between the two houfes. Had not this beginning of 
the lords to revive the exercife oi original ]\ix\{dAdiioxi under the 
name of an appeal ht^n thus warmly refifted by the commons, 
the vidory, which in point of tfFed they formerly gained in 
fekinner's cafe, might have been undone. But, as it was, 
that victory became confirmcvU Probably this cafe of Lord 
Wharton is the laft inftance of an attempt by the lords, 
to make themfelvcs an «r/]g'//w/ judicature : and even this cafe 
had the^w of being appellatd. The claim of the peerage to 
original jurifdiCtioa wa« overcome by the efFedl of Skinuer^a 
c*fc. By expofure of the feeblcnefs of the attempt to revive 
it under a difgnife^ the door became iii a maaaer ihut to an 
indlreSi introduiSioiu 

The other quarrel of judicature, between the two houfes in 
the firft parliament of queen Anne, was the vtxj famous cafe 
of the Aile(bury eleSti^H. The direft fubjed of the cafe was 
the jurifdiftion over the right of voting for members of par- 
liament : the lords adjudging, on a writ of error, that an eleftor, 
whofc vote is wilfully refufed by a returning officer, may 
maintain an aftion on the cafe for damages agaioft him : and 

(i) Journ. Dom. Proc. 27. March 1704, For a full account of the proceed- 
ings oh this cafe of Lord Wharton's peodon to the lords and Mr. Bathurft's to 
the commons, fee 3. Chandl. Deb. Commons 302. to 308. See alfo Joum. 
Comm. 20. Jan. 1703-4, where Mr, Bathurft*s petition is entered at length. 

the 
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the commons moft ftrenuoufly infifting, that matters of elec- 
tion v^ert the peculiar of their houfe and only examinable bv 
fhemfelves, except in certain fpecial cafes provided for by 
flatute ; and that to allow fuch an aftion was to expofe their 
decifions on the rights of voting, to the controul, priinarilv 
©f the courts of Weftmmfter Hall, and fecondarily of the houfe 
of lords. But incidentally this cafe fo far produced a confider- 
ation of the appellant jMrKdidiioa exercifed by the lords, as to 
give to the commons the opportunity of renewing their antient 
objeftions on that headr^ It was not till quite in the latter ftao-e 
of the long and violent contention between the two houfes 
rhat the point of appellant judicature occurred. It was juft 
after two very memorable and interefting refoluiions of the 
lords, one about the rigbt to the writ of baieas corpus, and 
the other about the rigBt to wn'fy of error. By the fi:ft 
ef thofc refolutions, the lords, as if they difdained the pre- 
renfion to have even their own commitments lefs open to 
examination by the judges than commitments by thofe afting 
under royal- authority, declared, *« that every Englifhman, 
•* who is imprifoned^ fy any authority whatever^ has an un- 
^ doubted right, by his agents or friends, to apply for and 
^ ahtain a writ of habeas corpus^ in order to procure his liberty 
** byduecourfeoflaw." By the fecond refolution, the lords — 
l^rohably affifted by that great lawyerLordSortiers,~and accord* 
ing to their own account, recolleftiv^e of the vote of the com- 
mons in 1689 in Sir Thomas^ Armfirong^s cafe> that a writ 
of error was a writ of right in tremfonzndjilony (/),— and 

zealoufly 

{i) Bcfiire paiShg this ftomd refi^tion^die twdvc jtid^ were heard by the 
Kids. That they wtfc finnmoned to atcendaad to %ieak tbihepoin^ «• Whether 

•♦ a writ 
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zealoufly ftepping beyond both the opinion of the judges, and 
what the occalion being only of tmfdcmcanor dennanded from 

them, 

** a v/iit of error be a writ of right or of grace/' is entered in the Journal of the 
Lords for i6. Feb. 1704-5. But what ibems remarkable, the journal of the next 
day, which was appointed for the attendance of the judges, and which was the 
d*\y on which the lords came to the refolution about writs of error, takes no no- 
tice either of any hearing t>r opinion of the judges. However it is certain, that 
they gave an opinion j for it is fo ftated by the lords themfelvcs in their juftifica- 
tory addrefs to the queen of the 13. March 17^4-5. The following extraft from 
that highly-finifhed performance will (hew this, and at the (ame time ferve as a 
fpecimen of its great value. 

«* Whether the writs of error ought to be granted, and what ought to be done 
" upon the writs of error afterwards, are very different things. The only matter 
** under your Majefty's confideration is, whether in right andjuftice the petitioners 
« arc not intitled to have the writs of error granted. We are fure, the houfe rf 
** commons in the year 1689 was of opinion, that a writ of error, even in cafes 
« oi felony and treafon^ is the right of the fubjedt, and ought to be granted at his 
« defire, and is not an a6l of grace andfavor^ which may be denied or granted at 
<^ pleafure. So that as iar as the houfe of commons ought to have weight in 
** fuch a queftion, whatever the prefent opinion of that houfe is, they then thought 
« a writ of error was the right of the fubjcfl in capital cafes, wi/r/ only it had 
^ been at any time doubted (f. But that it is a writ of right in all other cafes^ has 
•* been affirmed in the law-books^ is verified by the conftant praSlice, and is the 
« opinion of all our prefent judges^ except Mr. Baron Price and Mr. Baron Smith. 
« The law, for the better protedion of property and liberty, has formed a fubor- 
•* dination of courts, that nun may not be finally concluded in thefirft inftanci. But 
« this is a very vain inftitution^ if they be left precarious in the method rf coming 
«* to thefuperior court. All fuits arc begun as well as carried on by the authority 
«* of your Majefty's writs, and the fuhjea has a like legal claim to all of them. 
^ The petition for a writ of «rror returnable in parliament is only matter of form 
« and refpeSl to your Majefty (like the petitions, which the fpeaker makes in the 
^ name of the commons at the beginning of every parliament for thofe privileges, 
« which they do not believe to depend upon the anfwcr to thofe petitions ), and 
^AS no more to be refufed than any other writ throughout the caufe. 7> 

^^ affirm 
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<hem,— declared a writ of error to be, univerfallyy zndwitb* 
^ut any exception j a writ of right ; the woids of their reio* 
lution being, ** that a writ of error is not a writ of grace* 
'" but of RIGHT, and oxraHT not to be denied to the 
** SUBJECT, when duly applied for, though at the requefl of 
"•* either houfe of parliament^ the denial thereof being an ob- 
*• ftruftion of juftice contrary to magna carta^ Thefe two 
refolutions were caufed by an addrefs of the commons to the 

'^ affirm the contrary is U alhw an arbitrary latitude to intercept juftice^ and to 
"*• mate it depend upon private advices and extrajudicial determinations^ whether 
^ any caufes at all flioU he brought to judgment before the high court of parlia^ 
•«« ment:^ 

This eloquent pleading for the principle as well as the praOice of Che right to« 
\fx\t of error, makes it evident, that the judges did give their opinion, and (eeoA 
in fubftance to agree with the report in Salkeld 504. for there it is ftated, t^ 
the point was, whether a writ of error was ex deBito justitiA or 1* mera 
CRATIA; and that ten of die judges held it grantable £X dsbito justitijb 
■ except in treafon or felony ; hut that Price and Smith held it not of right or 
dfmandable by thefuhjeii in any cafe. Why jn the journal of the lords it was 
omitted to enter the opinbn given by the judges, is not perhaps eafy to he ac- 
counted for. Nor is it perhaps quite dear, what ought to be inferred from the 
exceptions of treafon and felony in the opinion of the ten judges. It is taken for 
granted by Lord Mansfield in Mr. Alderman Wilkes's cafe of error in 4. Burr. 
^550. that the judges meant to declare writs of error merely of grace in treafon 
or felony \ Ad fo great an authority muft of courfe have vaft influence in <:on- 
ftruing the exceptions. It muft beconfefled alfo, that it is natural To to interpret 
them. But on the other hand it is poi&ble, that the ten judges might mean to leave 
•the cafes of treafon and fdony undetermined, in refpe£b, that at the utmoft the 
^e under confideration was only mifdemeanor^ and that confequently to decide 
for treafon and felony was extra-judiciaL If there are any exifting manufcript 
•notes of Ae reafons given by the ten judges for their opinion, this point probably 
unay be fully afcertained. 
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queen, tiot to grairt wjits of error to certain per{o*i€, who' 
had been committed by tlve commons^ for being concerned in 
anions againft the baiiiSs of Aileflyjry for refufing votes at aa 
eleditMi. They were palTed in February 1703-4 {ij : and are 
l>ere «*enrio»ed with more par-ticularity ; bccaufe chough fo 
"very icDfiortaht, thefe retlolutions of the lords, and the previous 
refolutioa of the oommons in i68\ff have not ahvays been 
j^ccdflefted, ev«i by the raoft enlightened of our judges (/)^ 
and have neither been tranfcribed imo ouf law reports, nor 
adverted io iby the beft of 0(ur law writeics. But bdTides thefe 
two TcMufions as to writs of habeas cnrpm and of error and 
fome others eoonefied with them, the lords, on the occafion 
of this important bufinefs of the Ailelbury election, though 
in a much earlier Aage of it, had reverfed the judgment of the 
kin^^s bench in the firft of the aftioivs brought againft the 
baiUffs of AilfiCbury tor^scover.^magejs .fpr F^fufal pf yo^es ; 
juimc\^, 'V> t.^bc A&ixw^ brppgbt hy Aflrtgr ftg^inft W^hite and 
others ; and thereby the lords had affirmed ^he r^ht to bring 
and maintain iudi ad:iona. It was indeed by this reverfal, 
which was after hearing ten ..of .the judges and finding jhem 

(i) J<|ufii,.D«n. PrQc..»7. F*. 1704^5- 

(/) See Lard M^uififteW vi Mn AWWHan WUkos^s cafe, 4. flfcrr. 3550,— 
Witlvr^ip^jta f^ie editor,. he kul.Bwr^c^tsur pcqifipn inPec. i784tacon(tder 
the lUbjca of writs of erwr ia c4mii)al9Mc8>M^9ft Mr. C^ 
-was, applying for the. dicn Attorney Genera's jSat for a, writ of error ^o reyerfe 
the judgiaent «f ^e 4Lijig*s bench {ig^nft. hi(n for pegury. Upon th»t occ^n,. 
though^mooone^dwithMr. Atkinfoo, .and though Aot profeffipn^iy pQiiQeci^d 
in the bufinei^, tbepre&oer, tO:ohligera jaw* frieqd, fri^n^ .a paper inCitled 
«< Authorities wUh fome few Remarks concerning SV];i^;pf^£rrorAn Criminal 
« Cafes.'^ 

almoft 
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altnoft equally divided, that the <iommond were warmed, into 
voting fuch aflions a breach b( their J)rivilegefe in refpeA cf 
their appHopriate judicature for trial of the cleft ion of their own 
members, and into the commitments from which the ^yrits of 
habeas cof^phs had originated. When, therefore, Conferences 
at leilgth took place between the two houfes, the commons 
were touched to the qilick^ by a judgment, which t6 them at 
leift ippearetl, m « manner to fubjugate x\\cit judkatvre for trial 
of denims ^f their own memoirs to the appellant judicature of 
the lords under writs of error i and could not forget the recent 
contefts between the lords and them about judicature both 
m^igihal^xi^ itpptUant. Ndr w%is it ^ ftxtell aggravation t?6 th* 
wound, which was or at teatt was conceived to be inflifted 
on the ek£lion judicature of the commons, to perceive, that 
•thou^ fuch jwifdidion vws not denied fey the ior(fe, yet in- 
fiAuatfen tff i» having been antiently otherwife had efcaped ; 
and what was of itfelf enough to Iftfiato* 'the «C)m toons, that 
the fecret, though not avowed, origin of this was in that de« 
nlocraticsd^riftocrat end ariftoCF&ticai fnei»archi{l^ that a4moft 
imiverfai foe cf ttit commons^ tfam foe to t^ir antiqoity as 
well 'tis ter V?ghts and 'privSegtis, thfe very Mr. f rynne, 
from whofc labours moft of the ciiffu(ions of t)r. "Brady and 
his difciplcs on the lame points, though often without acknow- 
*5dgefH«»t, Kave«Mfl«»d, %iid «p«in whoih fewudh ^remark 
*ha's TxiKn affftiady Ifxpendefl Thlis irrkate^, the commons 
were naturally enough watchful for the .proper q|^rtunity of 
emittkig rh^ir feveng«» Accordingly in the «ifece>iid c^ the 
confereJEkses with^he ^Jttrft^, ^vJnta * -feemed to ^ the wtait 
Wohiefit'fdr vindictive e^planafibh Iroiii the corhmons, (h^ 
<Sid not fail tolfeizc tlic occafion, Tto make alio their refent- 
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mcnt more confpicuous, they finiflicd their remoafl'rance^ 
to the lords at the conference^ hy anfwering their vote for the 
univerfal right of the fabje^ to a writ of error ;. not only by 
infifting on its inapplicability to the fumnjary proceeding upoa^ 
the writ oS habeas carpus^i but by adding a.philippic againft the 
whole fabric of ariflocratical; judicature, more* efpecially the 
appellant branch, not even the commiffionary branch under, 
writs of error, being fgared (^).. But on this part of the 

controverfy. 



(w) The juftificatory papers for die lords as delivered' at their conferences- 
with the cx>n[imons have been already mentioned, with. the. high praife moft juftly 
due to them. It is but juftice.to add,. that the two juftiiicatory papers for the 
commons arc (b ably finifliedi that it is difficult to fay^ on which Ade fupe* 
riority preponderates. I'He two papers for the commons are-^ntered in their 
Journal:for 6. & 13; March 1704-5; The ftrft'of thefc two latter papers it 1%^ 
which contains the philippic above alluded to*. It. conftitutes the peror^ioa.of 
the argument, and is in the words foUowing^:. 

^ The commons fhall'not enterintoany confideration, whetKera writ of irroris 
^ a writ of right or of grace i they conceiving it not material in this ca(e, in ^H^ch 
H no writ of error lies. Nof. was ever any writof error brought or attempted in. 
<^ the like cafe before ; and.the allowing; it in liich cafes would not only fkhjeSL 
^ all the privileges of the houfe of commons, but the liberties of ali.the people of 
^ England to tbe wtB and'pleafure of the Roufe of lords*. 

^ Aikl when your lordfbips exercife of judicature upon wriiy of grrpr is con-* 
^ (idered, how unacoountaUe in its fi3undation,,how inconfiftent it it with our 
^ conftitution, which in all other refpe&s is the wifeft and happieft in the world,^ 
•« to fuppofe Ae bt/l refirt ih juJicatun and tbi kgiflature to be differently 
« pkued'y and when it is confidercd, bow that ufurpation in^bearing of appeals from: 
«* courts of equity^ fo eafily traced, and though often, denied and protefted againft 
« ytX ftill exercifed and almoft every feffion of Parliament extended : it b not to« 
^ be wondered, that after the fuccefi your lordihips have had in tfaofe great ad**^ 

•^vance»> 
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controvcrfy, which was made the very conelufibry^ of the ar- 
gument on the fide of the commons, the lords in their reply 
followed the proud maxim of their predeceffbrs, decHning ail 
difcuflion of their own judicature ; as if it was a fanftuary not to 
be entered except by themfelvcs ; and as if it was a charafteriftic 
of peerage to adjudge ovil the privilege of the commons,vvithout 
fufFering their own to be fo much as argued. . 

" vances upon our conffitution, you (bould now at once make an attempt upon 
** the whole frame of it, by drawing the choice of the commons reprcfentatives to 
•^•your determination ; for that is a neceflaryconfcquence from yowr lordlbips cn- 
^ couraging the. late actions, and your countenancing, a writ of error, which, if 
^ allowed upon fuch a proceeding, might as well be introduced upon all a<Sts 
^ and proceedings of courts or magiftrates of juftice. And though the prefent 
•* inftance has been brought on under the fpecious pretence of preferving liberty, 
^it is obvious the fame will as well hold ta controul. the bailing and difcharging 
^ priibners in all caies*. 

^ And the commons cannot but fee, how your Ibrdlhips are contriving by all 
•^methods, to bring the determination of liberty and* property into the i^«W^ 
^ and infatiabU gulpb of your lor dfiipi^ judicature j which would fwallow up both 
•^ the prerogatives of the crown and the rights and liberties of the people 5 and which 
•*your lordfliips muft give the commons leave to tzy they have the greater reafon 
" to dread, when they confider, in what manner it has been exercifed, the in- 
^ fiances whereof they forbear^ becaufe they hope your lordjbips will reform^ and 
^'they. defire rather to compofe the oldy than to creates awf^new differences. 

^ Upon the whole the commons hope, that upon due confideration of what they 
** have laid before your lofdfhips, you will be fully fatisfied, that they have aSed 
••nothing in airthefe proceedings, butwhat^theyarefufficientlyjuftified infrom. 
••-precedents and the known laws and cuftoms of parliament ; and that your loni- 
••fliipshave aflumcdand exercifed judicature, contrary to the known laws and 
« cuftoms of parliament, and tending to the overthrow of the rights and libertics^ 
^ of the people of England.** 
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Trt US the lorcJs; Ky Helping to afldil a judicature undeniahiy the 
peculiar of thft commons, relighted tdb fl^tme againft their 
own favorite but liiore queftionable clalrtis of jlidicittlre. 

HowEVKR the flame was like the flafli of an cxhaiifted 
taper ; bright but vaniming. — A prorogation of parliamciit 
almoft immediately fucceedcd the flbrm of the lad of the 
conferences between the two houfcs. — The prorogation was 
loon followecl with a diflolution. — From that diflblution to the 
prefent hour, being now a period of almoji a century^ there 
has been nearly an uninterrupted <:alm in the hemifphere of 
parliamentary jddicatur^. 

Thjere was indeed the femblancc of a new ftorrn between the 
two houfes in the year 17 17, on the impeachment of the faiWoufS 
Harley Earl of Oxford for high treafon and high crimes and mif^ 
demeanors ; for the lords infiiiedW^/ to proceed with the inferior 
cfimes atledgid t Hi judgment bud fajfed on the charge ^of high 
treafon J and refkjed a free confer ence t6 the comnrions on the 
liibjeft ; arid tlie coninions would not fubmit to befo prefcribed 
to ; and the refult was a trial without appearance of the com- 
mons to fupfport their charges; and fo acquittal became cflf 
courfe. But it is apprehended, that from the year 171 7 there 
liis be^n in ibfolute c'eflatlon of hoffflity tetWdeh 'the lords 
and coriimons on the right ^ of judicature^ in parliament. 
Inftruftcd by the heated conteftaboiic the ^/?5/^« judicature of 
the commons^ and by the prior contcfts about the^^r/^/Vr^Z-and 
Appitldnt jvfrifdidion exercifed by the lords, both hmiies leem 
to have been equally ftudious in avoiding -judicative x:dhtetf- 
dans. 

The 
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The lords, though perhaps for the ipQ.mcnf /omewhat cle- 
Tared by tht popularity^ which from various circumjjances was 
attached to their fide of the queftion in the ^ilefbury cafe, 
ceafcd to encourage interference with t^e judicature of the 
conomons over xhe rights pf elefition :— ceafed jro meddle with 
original jurifdiftion : — ceafed to countenance attempts to in- 
troduce original czxxfes under the difguife of being appenant: — 
ceafed to extead their exercife of ^tj^^/Aj^/ jur^difltion beyond 
cxaniiuing Judgments at law^ under writs of error and decrees 
of our courts of equity upo.n petitipnspf appeal r— ceafed to 
meddle wkh appeals frQOi .fentcncc;s of ccdjiq/iical coxxn^ and 
other courts 6i Jpecial jurifdi^ion : — ceafed to advance claims 
of univerfal jurifdiftion both original and appellant r— cea.fed 
to ftate themfclves as being inclufively the virtual abforbing 
and inherent reprefentatives of the. king ami cotnmons in mat- 
ters of judicature, acid in .cfFeiSl for that purpofe ^^ full 
and w*p/r parliament, .»nd as Jnfih xh^ fupreme znAlaft re^ 
fort. • * 

»O.K,the .ptber^ajyJjhe copjiijQns ,werc ,npt wholly unfor- 
bearing.— They chafed to interrupt the cxerc}fc of appellant 
juriliJi^ioivby the Ipr.dspycrdecrcgs of our courts of equity.— 
They ceafed to reproach the lords for fuch exercife of judica- 
ture as an aflumption .by the lords .** contrary to the known 
*' laws of parliament, and tendkig to overthrow the rights 
** and liberties of England.**— Nay, they have even forborn to 
revive cppfideqng ?he ri^ht pf,tfie lordis, to ^/^^ the commons 
pf Eogland fgr brejch^pf privilege, and to imprifon them ott 
that account beyond the fttingof parKament ; notwithftandincr 
the objedions hcrctofofc fa flrongly urged againft both bf 

tho& 
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thofe praftices; and uotwithftanding the laudable abftlncnce 
of the commons themfelves, from attempting to vindicate the 
breach of their own privileges, othervvife than by an impri- 
fbnment, v^hich, if not fooner determined by their own aft, 
of courfe ceafes when parliament is either diflblved or pro- 
rogued. 

Thits at length the lords 'have fo iong acquiefced in the 
condemnation of their exercife of angina/ jurifdiftion, that it 
feems as if they had never claimed it: and the commons 
have lb long acquiefced in the exercife of appellant jurifdic* 
tion by the lord«, that it now feems as if it had never beea 
difputed. 

Even with others, the controverfy about the jurifdiftion 
of the lords feems to have flept almoft as long as with the 
houfes of partiament, — ^The iateft manuicript trcatife, tlic pre* 
fecer has been able to difcover, is a fliort piece againft the 
appellant jurifdidtion as exercifed by the lords, which was ap- 
parently written about or juft after the clofc of the Ailefbury 
ca'fe («). — The Iateft printed tocfc of controvcriy he has lecii 
on the fubjeft is a fhort treatife publifhed in 1 718 by an Irifii 

(») This piece now bdongs to the prefiurer. It is intided << Remarks on the 
^ Judicature of the Lords upon Writs of Error and Appeds in Parliament." It 
.feems to have been chiefly written with a^riewto revive the antient judicature of 
the king's ordinarium concilium in parliament.; for it dofes with a propofal, that 
the lords (hould invite queen Anne to the exercife of a fliare of the judicial power 
of parliament; and that for that purpofe petitions fliould be addrefTed <<to the 
*•< queen and lords, or to the queen and her council or great QO\m:iX^accor£ng t9 
^ tbi antient formi and not to tbt lords onlj.^^ 

:gentleman9 
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gentleman ; whoiirft appealed from an orJer of the Irifh. chan- 
cery to our hoiife of lords ; but wheii the order was affirmed 
with ci)fts, refuied to pay them ; and being comnfiitted by the 
lord^ (e>) for the cof.itempr, at length wrote to difprovc.the 
very jurifdi^ion himfelf had.ckofen and tp proclaim his own 
error. The title and ded catio.i of the book are very (ignificant 
of its contents, ** The Rights of the Conmons in Parlia- 
*' ment aflembled and the Liberties of the People aflerted by 
•' John Carey Efquire." The dedication is ** To the Com- 
*' mons of Great Britain in Parliament aflembled." The wri- 
ter appears tolerably well informed. but thb argument 
aga^nft the ^i/>^//^;^/ jurifdiftion of the lords is neither pro- 
found i:or eloquet^t. Coming alfo from one, who apparently 
Wrote under the influence of pique and anger,* and was 
quarrelling with the legality of the judicature chofen by him- 
felf, it was not likely to caufe much imprlffion upon the public 
mind. It appears by the book, that the author attempted t6 
obtain liis liberty by habeas corpus. The latter part of the 
book confifts of his Own arguments before a judge at his cham- 
bers for being bailed ; and contains fome remarks as to com- 
mitments for contempts, which deferve the attention of law- 
yers. Had this habeas corpus cafe, on a commitment by the 
lords in exercife of their appellant ]\xr\^^\Qxon over decrees in 
equity, occurred during the heat of the contcfts between the 
two houfes in the Ailelbury bufinefs, it might have brought 
the beft eloquence and the profoundeft learning of Weftmin- 
i^er Hall into the fulled a£tion againft that appellant judicature, 

lo) Joum. Dom. Proc. 21. March 17x7-18. 
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and fo have ^1 it to the fevereft of tefts. But the cafe came too 
kre. The florm of judicature was paft. The zeal againft the 
appellant judicacure of the lords feems to have been previoufly 
extinguifhed by a (brf of coiiviftion, — that, however irregular 
and unconftitot^oiial that judicature might be in its origin, it 
had' obtainrJ vaft r^iSion from long praftice : — ^and that whilft 
rightly and ccnfcientioufly adminiftered, and not ufed as a 
precedent for a more extended appdhnt judicature than that 
wr.dcr writs of error and over decrees of equky, nor founded 
ti^ponr to attraft original ]\xt\id\&Mny or to abforb the Jupreme 
judicature and real lajl refort of the futt and whole Juh /lament 
eonfiAing of king lords and commons i it was too beneficial 
in its eflfefts to be lightly revoked or even to be newly modi- 



AT length we reach the proper place, for introducmg the 
learned reader, to the writings of lord Hale on this extenlive 
arduous atid complicated fubjcft of judicature ia pajrliament^ 
and more e(peciaUy to the Treatife now plated* 

At one time the prefacer had it in view to have been fulE 
in his explanations on this head. But he feels fb exhaufted 
by the narrative, which be has attempted to give of the chief 
controvcifics atout the right of judicature in parliament from 
the acceffion of James the Firflr, and the time for pubiiftiing: 
this preface is become fo preffing, that, inftead of a fubfidiary 
illuftrstion of the plaa connedioos and great features of lord 

Hale^s. 



FREFAOE. ctei 

FLilc's profound cmauarions, and inftead 6f at'tctrtptihg: the 
focus of his reafc;iing5, the preficer is forced' to be coii- 
tcut, — vith dry aiid imperfed hints of the nature and occafi<m 
of lord Hale's various writings; — and with a (hofl hafty and 
half finiflied conriparifon, between his opinions on fome lead- 
ing points, and the refult of the contentioils of lords and 
comncions, in which he fo zealoufly intcrpofed the invaluaWc 
fruits of his lare learning agaiiiftthc high' pretcnfious of the 
ariilocracy. 

Lord Hale appears to have early applied a fevere attention 
to the ftudy of judicature in parliaoiierit. 

In a nianufcript volume, which in Bifhop Burnet's lift 
of lord Hale's writings is titled Incepta de Juribus 
CoRONiE, but IS by himfelf fliled De Jure Regio, he 
touches upon judicature in parliament in many points of view. 
But the book is in general a mere outline ; aiid not only as 
fuch is in many refpeds very unfiniihed, but has leaves torn, 
and is otherwife very much defaced. Yet eveJi this rough 
colleftion contains very rare and valuaWc materials, and fome- 
times paflages happily and ftrongly expreflcd. Nay, though 
a very fragment, it ibnoetimes furniflies imp(»rtant matter en 
very high points of our law and cooflitution, not aJways. to 
be n>et with in his more finilhed writings relative to tljf; lame 
fubje£):s. On the paiticular fubje^ of judicature, lord Hale^ 
even at the time of writing thefe bis, firft coUeOiohs ooo* 
cerning the king and his prerogatives, feems to hj^e been 
imprefled. that the jiidicative power of parliament was exer- 
cifeahle by king bids and commons in the ^(ame manner as 
the legiflative power; and that the judicative power of the 

CCA houfc 
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houfc of lords coi/fidcred feparately was merely in conjun^Sioii ' 
with the \iin^*s or J/Harf urn conjt/ium, the auihor repre eating 
the peers and that Council to be a concretion into one 
grand council of the king. Therefore he confiders the great 
officers of ftate, the judges, and other members of the conJUium 
ordinarium^ as co-ordinate and confiitutionally intitled to a 
void equally with the lords, fo far as the latter havca judica- 
tive power ftiort of and diftindl from that of the whole par- 
liament. On the other hand, where the judicative power of 
the whole parliament or its legijlative power is to be exercifed^ 
he confiders the great officers of ftate judges and others of the 
canfiHutn erdinarium as mere affijiants. When thefecoUeftions • 
were made, is open to conjefturc. But at prefent the pre facer 
is imprefled, that at leaft the part concerning parliament was 
written, foon after the ftatute of i6. Cha. f. which made the 
loog parliament indiflbluble without the eonfent of the lords 
and commons, or before the death of Chvules the Firfl: y 
for he obferves, that though it was a duty in the king 
to obferve the ftatutes requiring frequent parliaments, yet 
there could not have been a concourfe of parliament without 
his writ till the^ late a5t. 

LoKD Hale^s next work, having any conneftion wiih the- 
judicature of the- lords or parliament, is a very valuable though' 
unfinifhed manufcript, which he intitles Piteparatory 
Notes ToucHiNaxHE Rights of the Crown. Thisalfo is 
entirely in his own hand-writing.. It^ is mueh kf6 of an outline* 
than the iNeEFT a ; and fo far as it goes, feems like a firft at- 
tempt at the rcdaftion of the ifcetches in the Incepta into the^ 
form of a treatiie. it is <tivided into chapters, of which 

ibme 
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fcnr.e are in a manner compleated, and others are full of 
blanks feeoiingly left to be filled np as the author fhould find 
it convenient to fupply matter. From (ovfic f^fiagcs in this 
Itcond work, it may be conjtfturcd to have been com po fed 
about the fame time as the Incepta, that is, after 1640 ?nd be- 
fore 1649. So far as ihefe Preparatory Notes touch upon 
the houfe of lords feparately, the judicative power of the lords 
is defcribed much in the (ame manner as in the former col- 
Icclions ; equally conjoining them and the king's conJiUum 
erJtnarium into one great judicative council, and equally de- 
.fcribing the judges and other members of x!tiQ con/iiium crdimi' 
rium as cojudges. But when he comes to treat of the houfc 
of commons, he writes doubtfulfy as to the necefliiy of the!r~ 
concurrence in judicature^ On the one band" he cites the an- 
lient form of the writ of error from RaftaU's Entries, 302. 
where the commons are mcntbned equally with the lords, 
arid the records of the reverfal of t he judgments againft Mor- 
timer and Lanealler in 1. E. 3. and of the judgment againfl; 
Maltraver a^ precedents of the concurrence of the commons. 
On the other hand he cites the memorable roll of parliament of 
I. Hen. 4. to which we have already fo much adverted as a 
•' fiirewd record to the contrary.*^ But he profeflea to avoid 
determining the point, and to fpare the difpute of it ; no- 
ticing however, that according to that record the king; has at 
leaft a negative voice iir matters judicativei 

A THIRD manufcrlpt oflbrd HaFe, contaihin-g matter re- 
lative to the judicature of parMament is intitlfed Prerogativa 
Regis. It is in his ow» hand-writing, except a fmall parti 
Jt feems to have been written after the Preparatory 

Notes, 
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NoTR.% and to have been intended as a new and more extended 
treatife on the fame ful^eft. Sometimes^ however^ it is a 
tnere tranfcript of the Preparatory Notes; and this hap- 
pens to be the cafe, ai> to th^ j^arf relative to the lords and 
commons and the judicative powers cxerciied iu parliament. 

Such were tlie writings of lord Hale relative to parlia- 
tncntary judicature before the Reftorafjon.-^It fhould feem 
from them, that he had not fully inveftigated the fubjeft : and 
therefore, that though he appears to have advanced far enough 
to fatisfy him'felfj'thatj^irw judicative powers of the lords were 
exercisable by them and thd Wng's conJiUum crdinarium coxx^ 
juridly ; yet" he had not made up his mind on the point, 
whether to the exercife of the reul judicature of parliament 
the concurrence of the commons was cffential. 

But after the Reftoraiion the judicative powers, exercifed hj 
the lords both originaly and dppelJantly^ became, as we have 
before explained at length, ful:^e£ls^of the mofl: ferious contro- 
verfy between the two houfcs of parliament* 

The -controverfy, without doubt, attrafled the attention of 
lord Hale. Already converfant with the whol« range of par- 
liamentary ilrufture, and in the habit of familiarity with the 
records upon which the confideration of the contefted points 
depended, he was peculiarly qualified to explore and unveil 
the fubjedls iu difpute, as far as the darknefs and imperfec- 
tion of the antient rolls of parliament and other antient re- 
cords would allow. Being thus - previoufly prepared^ and 
' lioldiag a high judicial iatuation from the time the controvert 

commenced 
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cotximenccd till the commons had promulgcd votes condemn- 
ing, firft the cxercife of original jurifdiftion by the lords and 
then their excrcife of the appellant jurifdiflion over decrees of 
equity ; lord Hale found himfclf ftrongly called upon to apply 
his labours toward clearing up the points in difpute. Ac- 
cordingly he inveftigatcd them virith fuch fuUnefs profound- 
ncfs and particularity, and with fuch ftrengih of difcrimina- 
tion, as would have been almoft incredible even from his vaft 
mental endowments and unremitting induftry, though he had 
Mot been fo arduoufly occupied in difcharging the fun^ion 
©f chief baron for one part of the time and of diief juftice of 
the king's bench for the remainder. 

The refult of his labors confined of throe dUlinA treatiies. 

What is conje^ured to be the firft of th«m is intitled 
^ A DiscouRS£ OR History concerning the Power 
^^ or Judicature in the Kjng^s Coxtncil and in 
** Parliament/* It b wholly in lord Hale's hand- 
writing. It contains cLevea chapters (^)» The firft fiv^ 

. ate 



{p) Tfae chaptas are as fbllow : -— ^^ L Toiachuig tbe Varioiis QMuieils ef 
^ the King of ERgJanJdk— -*U- Concerning the Lords Houle and the Ancient 
^ Form o£ Proceeding therein^ in Relation to Matters of Judicial. Proceedings or 
^ Points of Jurifdi^on*— *— IIL The general Confideration o£ the Judiciary 
*^ Power of the Lords Houfe in .ParL'ament \ and firft coaceming Tranfmif&oa o£ 
^ Caufes to feveral Courts or JuriidiAions.. — ^IV. Concemmg tbe Power ol the 
^ Lords Houle in Cafes of Adjournments ia Cafes of Difficulty out of othtr 
^ Courts, and Removing of Records for tbe Expedition of Juftioe.*— V, Coiu 
^ cerning Writs o/Ekkosl in Parliament zjni the Right of Proceeding dierein.—'-* 
^ VL Concerning the Judicial Proceedings in.the Houfe of Lords ip Gvil Caufes 

** upon 
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are in(rodu(flory to the main point. The fixth of them 
b-gins wiih explaining the chief ol^jeft of the treatife to 
be the jurldicnl powers of the lords in caufes civil upon 
original petition in their houfe. It apjjcars to have been 
Avritt-cn in crjuft after the year 1669, vvhilft lord Hale was 
chief baron of the eKchequer : for in the fixth page of the 
xnanufcript, he refers to Prynne*^ Aninr^adverfions upon lord 
Coke*s fourth Inflitutc, which are in the title page dated in 
1669, and probably were publiftied early in that year, as a late 
publication ; and in pa^e 46 of the manufcript lord Hale 
'. adverts to Lord HoUes's piece called *' The Grand Queftion/' 
which was alfo publifhed iu that year. There cannot be a 
doubt, but that this treatife of lord Hale was written, on the 
occafion of tlie greSt conteft between the two houfes about 
the exercife of (jr/^/;ji7/jurifdl6l:ion by the lord^ in the cafe of 
Skinner agairift the Eiaft India Company. Zom^ of its con- 
tents are nearly the fame, as the matter in the treatife now 
prefented to the publicfc. But this manufcript difcourfe, as 
might be expedcd from its profefled objeft, is more copious 
on the point of original jurifdidiion, than- the treatife now 
printed, which has the point of appellant ]\xx\(d\QL\on more in 

■^ apon ORIGINAL Pctrtions between Party and Party,—— VII. Concerning the 
'^ fcvcral Precedents and Inftances of Relief in Gvil Caufes in the First In- 
« STANCE ; and What Influence A£ts of Parliament of fucceeding Times have 
« had touching the fame, — VIII. Concerning the Proceedings in Gvil Caufes 
<^ between Party and Party in the Time of Edward the Second and in enfuing 
« Times,— —IX. Concerning the JuriiUidion of the Lords in Relation to Suits 

*<* between the King and Subject. X. Concerning the JurifdidKon of the 

<• Lords in Cafes Cr/WW.— — XL The Various Particulars touching the Lords 
« Jurifdiaion in CrimhudsJ' 

view. 
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view. ^The arm cf this Difcoxirfe oii the judicature of thft 
ling's council in parliannent is to difprove the pretenfions of 
the houl'e of lords to ortginal jurifdiftion. After eleven 
chapters, of which the Difcourfe confifts, there are feme 
colleftions of lord Hale on the forms of receiving petition 
in parlianfjeni and their determination. But this part is ntit 
chaptered : and though conneGcd in point of fubjefV, appear* 
to have been made in forae rcfpcA a diftin<ft confideratioA. 

What feetns to be the (econd treatife is i thin voluttift 
titled en the back by lord Hale himfelf *• PKfei*ARAroRT 

** NOTM TOUCHING Pa^LIAMeMT AH Y PftOCEftfilNOS.'^ But 

this indorfement on the volume is far more extenfive thaii 
the treatife it contains : for the latter is confined to ihejutS^ 
€lary powers cxercifed by the lords or to fubyefts conneAed 
with them. It !8 entirely in lord Hale's hand-veriting. It 
cooiifts of twenty-feven dieters. In the fifteenth chapter^ 
M^hich is cxtficemiag writs and petitions of error m parlia- 
ment^ lord Hale begins wiih obferving, thae the ^rtat fcope 
he aimed ac in the difcourfe was, to give *•• a true narrative 
** of the jurifditftlon of thehoufe of lords in point df rp> 

*• VSESAE of judgments a'N^D S£NT£NCBS ok ]!)ECREES." 

This therefore feems a proper title for it. - Frotfl the con* 
tents it appears t6 have been his firft eflay on or rather 
^gainft the appelant jiirifdidicm exerctfcd by the houfe of 
lords &vcr decrees ia equity. As his ** Discouxsc CK His- 

" TOIlV CONCEHKING THK PoWER or Jt/DICATOrB IN 
THE KIIJO'S COONCID AlfD IN PARLIAMENT'* chlcfly 

applies to the conteft between the two houfes in the cafe 
of Skinner againji the Eaft India Company about original 
jurifdidlion ; fb this treatife applies to the conteft between 

^ them 
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them in the cafe of Shirley againjl Fagg about jurifdidioo- 
appellant 

The third treatife is that now offered to the publick. It is 
in lord Hale's own hand-writing, except chapter 30. which 
after the two firft paragraphs is in the hand -writing of fome 
perfon employed by the chief juftice for tranfcribing. It is 
a more enlarged treatife, on the fame fubjeft and with the 
fame views as the fecond treatife ; like that extending both to 
^r/g-/V/^/jurifdidion and jurifdiftion appellant j yet chiefly ap- 
plicable to the latter. Moft probably it is lord Hale's lateft 
performance on the jurifdidtion exercifed by the lords in par- 
liament : for in chapter 28. he cites a king*s bench cafe of 
Trinity 26.Cha.,2. and he died on Chriftmas day 1676. Indeed 
the hand-wiiting of lord Hale at the latter end is fome evidence 
of its being one of his lateft works. In general his hand- writing 
is rather difficult to read. But throughout the treatife now 
published, bis hand-writing is much more ob(cure than ki 
any other of his manufcripts the editor has hitherto feen ; and 
in the three dr four laft pages the writing is barely legible. The 
title as printed is from lord Hale's own hand-writing at thebe^ 
ginning of the manufcript. Under the title there is written 
by lord Hale, *' Thb book is perfeSiedy but I have not yet r?- 
** vifed it after it was written. M. H.'* This is noticed, 
that the reader may judge for himfelf, how far the treatife 
ought to weigh in point of authority ; or rather how far this 
circumftance deduflts from that vaft influence, which muft 
neceflarily belong to a great work by a great matter^ 

Such 
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Such are the various writings, by lord Hale, relative to 
judicature in parliament and to the judicial powers claimed and 
exercifed by the houfe of lords. 

To the account thus given of thofe writings, it would be 
the pride of the editor to add here an outline of the rarenefs 
of their very eftimable contents, if it was in his powen But 
notwithftanding his long acquaintance with them, he is forced 
by exhauftment both of time and fpirits to decline the at- 
tempt. Indeed though he fliould have the fulleft command of 
himfelf, and (hould come frefh to the undertaking, with per- 
kGt deliverance from the (hackles by which he is pinioned, 
the talk would be vaftly above his reach* To extraft the 
proper inferences from the abundance of curious and profound 
matter in the following treatife alone, and to make the proper 
application, would be to trace Englifli judicature to its primary 
fources, and thence to purfue it in all its windings to its 
ultimate depofit ;— would be to illuniine our juridical world 
in fome of its darkeft and remoteft recefles ; — and confequently 
would be to develop and illuftrate fome of the chief foundations 
of the Englifli conftitution and government. Such an enterprizc 
I^elongs to minds of a high cad ; and on that account the 
prefacer feels, that under any circumftanccs it would be rafli 
in him to have engaged in it. As he is really (ituate at this 
time, the undertaking is impoffible. 

But though the editor Is neither equal nor at prefent at 
liberty to analize the rare materials, by the induftrious col- 
legion and Ikilful ufe of which lord Hale undertakes to prove 

f £ t . the 
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!li««scferBof ariffocratical prctenfioiis in poitit ofjudicature j yeZ 
fomething general may be here expe£feed, towards cofwpiritig 
the refuh of his inveftigatioris upo» the great pcatits, the ftir. 
rin«y of which caufed his interference, with the lefult of the 
k»ng and heated c->ntroverfy itpon them. For thw Itmitei 
purpofe, the prefacer wilt accwtfingly nwke a- rt><>rt effort upoii 
thofe leading claims by the learned PryiMieaiid his noble fuc- 
ceflbr iu the argument Lord Holies, which lord Hale wa* 
auluced to difapprove' and coiKrovert, or rather for the moA 
^rt peremptorily to deny. 

One of the proud chin»s on behalf of th& houfe of lord^ 
was, that it was comp^itent to them, whenever they thought 
fit, to exercife an origftuU Jurifdiaion in chi/ cafes.—But lord 
Hale denied the right of the lords to Ibch a jurifdiftion. He 
-was followed in that opinioft in his lifetime by the vote of the 
boufe of commons in the great ca^e of Skinner agak»ft the 
l^aftlpdia Company; and after his death he was again fol- 
fowed by the commons in the cafe of Mr. Batharft in a man- 
lier which fhewcd that the commons would no more fuflfer 
ftich a jurifdiaion indireaiy, than they would fubmit to it 
direaiy — The refolt is, that the lord« have wholly ceafed to 
enforc* tlm claim for almoft a century. 

Another claim for thelowte m»6 to ao «f^ginal juri^iaion 
over crimes without impeachment by the commons. —But this 
alfo was pofittvely dienip4 by Wd Hale : aad nOt oaiy <iid the 
proceeding* of the commoas i» the c*fo5 of SkMiuef aad of M(« 
Bathufft ioclttd^ a, decided cowiwwation of this <Mlm i b»f 
tlhc judges thcmfelves cam« foi^ard folcmaly and fuccefsfuUy 

in 
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in iKc cafe of Bridgnnah againft Holt, to protcftagainft it.-^ 
Here again alfo the rcfulc has been with lord Hale ; for 
nearly a century has now pafled without an attenfipt at tho 
rxercife. 

It was a further claim for the lords, that they have an 
appellant jurifdiftion over caufes in equity oxx petition to thctn^ 
felveu^^ljord Hale firmly and unequivocally controverted thi^ 
claim. He alfo lived juft long e^K)ugh to fee his opinion 
adopted by a vote of the houie of commons, i^fcerwards in* 
deed the blow u as not followed up : and in this inilancc tba 
lords finally prevailed ; and now their exercife of this branch 
of jurifdidion ftauds, not cnly upon the foundation oi a quiet 
poiTelfion ever fincc the clofe of ^ the Aileibury cafe in 1704-5, 
but upon the ftill firmer foundation of fuch an acquieicence 
by both the crown and con^mons as would, if deeply looked* 
into, moft probably be found to amount to kgiflative recog* 
ttitioo.^ln this great point tberefere, it muft b© conlefied,. 
that lord Hale's opinion has mifc^ried, and that the houfe of 
lords have prevailed over his^ opinion. But the viftory was 
not till after his death ; and it was gained under fuch circum- 
fiances, as (hew, that it was rather from the forbearance of 
the houfe of commons and from their jealoufy of the crown,, 
than from any error in the ftrift conftitutional principles upon • 
which lord Hale proceeded*. 

Anothhe clsHon for tfee lords was^ that they* were intitled t* 
an appellate jurifdiftion over alil courts zn^ all caujes. — Lord Hale 
oppofed himfelf to the grandeur of this claim.— The refult i$ 
with him and againft the lords : for they meddle not cither 

with 
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witli appeals eccleftaJticaU with appeals maritime^ or with ap- 
peals in prize caufcs. Colonial appeals both at Icnv and in 
equity have alfo been fuffered to fall into other hands ; name- 
ly, the hands of the /rwy council. Nay, what exceedingly 
in point of precedent tends to fortify the principle of lord 
Hale's opinion againft the claim of the houfe of lords is, that 
it would not be an eafy talk to bottom fuch exercife 'of appel- 
lant jurifdiftion by the privy council, otherwife than upon that 
principle of commiffionary delegation of the crown, which lord 
Hale ftates to be the very cffence of the appellant judicature of 
the lords over the common-law courts under writs of error. 

It was alfo ftated as a claim of the lords, that their judicative 
power is primitive and inherent^ as being by our conftitution an- 
nexed to the peerage.— rLord Hale abfolutely xefufed to aflent to 
this grand pretenfion . — Here again he has prevailed : for the con- 
duft of the lords themfelves is enough to (hew, that his opi- 
nion is at leaft operative and effeftive ; they neither declining 
to a<a as commiffionated by writs of error under the great 
fcal, nor oppofing the privy council cxercifing commiffionary 
appellant judicature under a lefs folemn delegation of royal au- 
thority. 

It was a further claim for the lords, that they are the fu^ 
preme jurifdidion, the lajl refort ; and that they have this 
immeafurable power as conftitutionally authorized to exercife 
the judicature of parliament ftngly and folely .^h^nii this 
pretenfion lord Hale, notwithftanding all the calm of his dif- 
ciplined mind, was even indignant, as manifeftly appears in 
4ie laft chapter in the following treatife. That energetic 

chapter 
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chapter was probably cotnpofcd only a few months before the 
deceafe.of lord Hale. It may therefore be confidered as the 
zealous fuffrage of his dying breath againft this fovereign 
claim. He even treats it, as tending, to fwallow up both king 
and commons in the abyfs of ariftocracy, and to' effeduate 
the moft cflential change in the Englilh conftitution. — But 
here lord Hale, or rather the conftitution itfclf, is in efFeft 
once more vi£lorious. For the time previous to lord Hale's' 
deceafe, the following treatife alone, exclufive of his other 
writings ftill only in manufcript, will fufBciently bear tefti- 
mony. For the time fublequent, without reckoning the con- 
tinual and permanent habit of the commons in having a Jland- 
ing committee] for courts of jufice^ there is fuch a feries of 
exercife of the judicature of parliament by ftatute, both 
appellately in reverfing erroneous judgments and originally in 
attainting, as renders the lords themfelves witrxefles againft 
their own pretenfion. 

Upon this comparifon of lorJHale^s opinions with the ju(K- 
cative claims for the houfe of lords, it is fcarce too much to 
fay, that the viftory is wholly on his fide, and wholly on the 
fide of the real conftitution, except in the ftngle inftance of 
the appellant jiirifdiftion over decrees in equity ; and that in 
the only inftance, in which bis opinion can be (aid to have 
been fubdued, it has been fo rather from jealoufy of the 
crown, in favor of whofe right the opinion operat^d^ than 
from any error in the opinion itfelf. In other words, the 
fbber temperate and ftriftly conftitutional dodrines of the 
venerable and confiftent lord Hale, have gained a compleat 
viflory over the rafli bigottcd extravagant and encroaching 

eccentricities 
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eccentricities of the hafty and inconfiftent Mr. Piynne, and over 
his magnificent claims for the lords, in all the grand points of 
'originality afpellancy univerfaVty fupremacy and fiienefi^ with 
•fcarce one exception ; that is, in all of them, except part 
of one, wholly and entirdy, and fubftantially even in the fingle 
point excepted. 



^VERY objefty which the editor \xx the begianiag of this 
iong preface promifed toconfider, is now fulfilled, in the beft 
manner, the feebleoefs of his powers and the aggregate of 
checks upon the exertion of theai will allow. 

It .only remains to .add fome few words concerning the 
Jbulk of this preface* 

^ . ... 

Though it was begun with defpondency, in part caufed 
by alarm at the largenefs of the fubjedl ; yet it by no means 
occurred to him, that even his inadequate manner of digeft* 
ing the materials of informatioo could have led to fo long a 
difcuflioo. On the contrary, even as late as fix weeks ago, 
he flattered himlelf, that the preface would uoc have ex* 
ceeded half of its preient fize. 

But what was thus intended as a preface, aod was too far 
printed with that name to be retra£l:able, is gradually and 
almoft inf«nfih^ become enlarged into a volume. 

For 
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From his own feelings^ the editor is too well apprized of 
the chief caufe of this fault. — He is aware^ that there arc 
perfons, who, with the fame advantage of materials and the 
fame induftry in the ufe of them, would have eafily managed 
to avoid fuch a bulk of preface. It is one of the charaile- 
rifticks of genius, to create by extrafting, to amplify by redu- 
cing, 10 harmonize by diftributing, to enliven by diilburthen- 
ing, to allure by adorning, to imprefs by gratifying, to detain 
by intcrefting, to abbreviate by coBcentrating, a»d to con- 
vince by combining. Through fuch powers and fuch lights and 
(hades of compoiition, the ponderous drofs, which adheres to en- 
circles fwells and deadens this preface, would be cleared away. 
Thus the mid and darknefs of conftitutional antiquities would 
lie .difperfed into clearnefs, the abftradlion of juridical hiftory 
\vould be embellifhed into agreablenefs, the copioufnefs of ma- 
terials would be analized into (hortnefs, and the drynefs of in- 
formation would be ripened into the fulnefs of conviction, — 
But to this elevation of writing, the prefacer is a ftranger. 
His humble procefs confifts of the reiterations of induftry. 
What himfelf with difficulty conceives and obtains, he with 
like difficulty prepares for communication : and his chief 
claim upon his readers now is, as it has been upon former 
occaficHis, the fincerity of his zeal to contribute to their infor- 
mation, upon fuch ierious topicks, as are within the limited 
fphere of his ftudies and experience. It is for inferior work« 
men, fuch as himfelf, to dig the clay and to embody it. To 
light the Promethean torch, and to infiifc foul into compofitiwi, 
belongs to thofe of a far higher order. Such fupericw: perfons 
might be expefled to analize the deep and copious rctfonings 
of lord Hale into compreffion. Poffibly alfo the fame perfons 
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itiight ffeft the mind kito a conviftion, — that the grand jurif^ 
diaion of the lords^ fo boaftingly exhibited by Pryniie as in&e- 
rent univerfal zud fupremey was a mere concretion, of the an* 
tiently conftitutcd and antiemly abolifhed Jurifdi£lion of the 
king's concilium ordin:iriumy and of the recently conftitutcd and 
recently aboliftied ftar-chamber jurifdidion of the fame coun- 
cil : — that whi:ft this expired Jurifdidion fubfifted, as on the 
one hand it was only cxercifeable by the houfe of lords as 
mixing with and blended into the concilium ord.'narium ; 
fo on the other hand it was equally derivative frona the 
crcwn^ ztiA fubordinale to the whole parliament : — that 
Prynne*s proud manfion of omnipotent jurifdidion is only 
the mauibleum of departed judicature : — that the grand original 
jurifdi£tion^ which Prynne attributes to the lords, is a non- 
entity : — and that the lofty appellant Jurifdidion, which they 
really poflefs and exerciie, was neither foantient, nor ibexten- 
frre, nor fi> pre-eminent, nor fo unqueftionable, as Prynner 
afierts ; but yet is irow bscoms firmly fixed upon the folid 
rock of conftitution; and is at the fame time fb high and 
mighty, as to be only fuperrifabie and cootroulabk by the 
interpofition of that full and wHaLs i^akli ament, of whicb 
ihemiclves are an imtkoral^ and ssskvtial member* 

FRANCIS HARGRAYEr 

JkVXVL %^ 1796*. 
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Note belonging to Page clxxxiv. 

[kkk) Sec Journ. Dom, Proc. 22. March 1693-4. 14. April & 27. Nov. 
& 4. 5. 12. & 22. Dec. 1694. 

What followed upon this cafe of Charles Knollis efquire claiming to be 
Earl of Banbury and Vifcount Wallingford deferves attention. The criminal 
profecution of him was not further proceeded in ; the crown neither chuAng to 
try the judgment upon a writ of error, nor to giye way to the claim of peerage 
by having him indided by the title of Earl of Banbury. On the other hand 
he perfevered in his pretenilons to the titles, and always aflumed.the title of 
Earl. 

In 1697, his claim was fo far Itftened tOy that his petidon of doim .wns 
referred by the crown to the houfe of lords : and thence perhaps it may be 
prefumed, that the cafe had been laid before the king's attorney general or folic!- 
t(xr general, and that the report of that officer was not wholly unfavorable to the 
claimant. But notwithftandingthis regal call upon the lords to exercife their ccn^ 
fultivt fun&ion, they were inflexible ; and inftead of examining the juftice of 
die daim, they referred it to a committee to draw a reprefentation of the former 
proceedings of the houfe in order to have it prefented to the king% The lords 
committees made their report : and after reading it and hearing lord chief juftjce 
Holt and judge Eyre, there was a debate. But it ended with an order, acjjourn- 
.ing the matter-for four days, anddirr6lii^ the two judges of 4ie king's bench and 
one judge of each of the other courts to attend on the adjourned day. Yet when the 
latter day came nothing was done. Thus the proceeding termingtidiia the houfe 
of lords, without either their aiftiag i^ponthe reference from the Qrown,.or their 
condefcending to inform the crown .pf the rea&n of fo ile«diaing to perform 
their fundUon. See Journ. Dom. Prqc. a6. & 29. Jan. & 7. U 10. Feb. i697'8. 
Such a declining of the^cafe was the qfipre ^traordinary, as very piking circum- 
ftances concurred in favour of the claim. 

1IjlK;qtteftiaD.ttp(iii k «Ris,'iirhetiier Kithohps Knoliis tbe-fiiAer of-thetJaimant 
wais really^tlKioaef WiUiamcKsoUis the:firihEarl of Banbury. 
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Againft the claim in this rcfpeft, the circumftances dated are, tlis great age 
of the firft Earl, being between eighty and ninety at ihe birth of the daim?.nt'& 
fether;- the charadber and fufpicious conduct of the firft Earl's fecond wife, the 
mother of Nicholas Knollis ;— an office finding the firft Earl's death without 
rffue, vwth feme paper of the mother, in the nature of a certificate or acknowledg- 
ment, as it (houlJ feem, that the claimant's father and his eldsr brother who died 
without ifTue were not the children of the firft Earl ; — and a refolution of the lords 
againft the pretenfion of Charles KnolJis the claimant in 1692-3. See 2. & 3. 
Dugdale's Baronage 413. & Journ. Dom. Proc. 17. Jan. 1692- J. 

On the other hand the claim had many things to fuftain it.. 

1 . There was the evidence of the birth of the cladmant's father and of the father's 
elder brother in the lifetime of the firft Earl, and of the firft Earl's cohabiting with 
the countefs his fecond and laft wife, and of his being well enough to ride abroad 
hawking and hunting: and to prove this four witnefTes appear to have been exa- 
mined« 

2. The office finding the firft Earl's death without ilTue was encountered by 
a fecond office finding the contrary. 

3. The claimant's father was allowed to take his feat in the convention parlia- 
ment, and to continue fitting for fome months without obje£kion ; and when objec- 
tion was taken^ it went off without hearing. See Journ. Dom. Proc. 13. July 
2660. 

4* The ctaimant's fftther, finding bimfelf not fummoned, petitioned the king 
for a writ of fummons ; and the king referred it to the lords ; and after hearing 
counfel on each fide at the bar of the houfe on one day and a long debate of the 
lords on another, the cafe was referred to the committee for privileges ; and the 
lords committees reported, that the petitioner was in the eye of the law fon of the 
firft Earl, and that the houfe rf lords ought to advife the king to funamm the fetU 
tiomr. Journ. Dom. Proc. 6. June. i. 9. lO. 19. & 25. July. &28. Nov* i66i. 

5. The houfe, inftead of hearing the cale on die report of the committee, adopted 
die violent meafure of permittiiig a bill, declaring the petitioner of 1661 iUegid- 
nate^ to be read die firft time; but die bUl was jm proceeded oai^idieffbdt 
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6. In 16699 it appearing on a call of the houfs of peers, that the Eail cf Ban- 
bury's name was omitted in the lift, the houfe referred it to the comrnittee of 
privileges to examine why his name was omitted, ^^ he having formerly fat as a 
" peer;" and this raifes fome fafpicion, that there was at haft for the time con. 
fiderable diilatisfadHon at the omiiHon of him. Journ. Dom. Proc. 26. Oct. 1669. 

7. Under tliis encouragement the claimant's fother as fon and heir of the firft 
Earl of Banbury appears to have petitioned the lords for a writ of fummons ; 
and the houfe fo far yielded, as to refer it to the committee of privileges. Journ. 
Dom. Proc. 23. Feb. 1669-70. 

8. Nichohs Knollis, who had thus once fat as Earl of Banbury, dying, die 
claimant Charles his fon and heir, upon coming of age and not being fummoned, 
petitioned the lords to reprefent his cafe to the king : and the houfe h far attended 
to the claim, as to refer it to the committee of privileges to report, and upon 
their report ordered a hearing of counfel for and againft the claim, Journ. Dom. 
Proc 10. & 23. June 1685. 

9* In 1692, when the claimant Charles KnoUis renewed his petition to die 
lords and counfel were heard for and againft his claim, the houfe refufed a motion 
to hear the opinion of the judges on the cafe ; whence it fhould feem, as if there 
was an apprehenfion that if they were heard, their opinion would be for the claim* 
ant. Journ. Dom. Proc 13. Dec. 1692. 9. 14. & 17. Jan. i69Z-3. 

10. The refu£d to hear thejudges on die cafe of the claimant Charles KiioUis, 
cauled a proteft of ieventeen peers* Journ.^Dom« Proc 17. Jan. 1692-3. 

11. The decifion of thehouie againft the fame claimant on his laft pedtion, 
was protefted againft by twenty peers. Ibid. 

Thus it appears, that the claim of Charles Knollis to the Earldom of Banbury 
oot only was founded upon the a£hia] pofTeffion of his father, and when his fa- 
dier's legidmacy was queftioned was fordfied by very ftriking evidence in favor 
of it; but at one dme received. the decifion of a committee of the lords in its 
favor. Thus too it appears, that though the daim was finally rejected, yet it 
was againft the fenfe of a great number of peers, and upon a proteftation by twenty 
o£ tboonj and. under fuch circumflances,^ as^ gp £ur toward inducing great proba- 
bility^ 
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bility, fhat Tjad it nfft ieen refufed to bear the judges^ the claimant would have had 
die opinion both on the fa£l and the law of the cafe with him. 

From thefe views of the cafe, it feems, as if this claim of the Earldom of Ban* 
bury had been treated with peculiar rigor ; and as if the claim had at laft mif- 
carried, becaufe it was oppofed by fome violent prejudices, which were fafFered 
fo to operate as to prevent a cool and impartial confi deration. The confequence of 
the rejeflion of the claim countenances this conflriif^ion of the proceedings of the 
lords : for it is remarkable, that from the rcjefiion of the claim in 1692 to the 
prefent moment, there has been, not only an unmolefted and uniform aflumption 
of the Earldom by the head of the family and of the Vif.ounty by his eldeft fon for 
the time being, but fo ftrong an imprefllon in favor of the right, as to induce a 
general acceptation of them by the titles fo afiumed. As the pre&cer underftands, 
this folt of pofleffion of the titles of Earl and Vifcount has been even counte- 
nanced in ibme degree by the defcription of recent commiffions from the crown. 
Nay, an idea even prevails, that if the head of the family for the time ihould be 
fued or proferuted as a commoner, it would probably again caufe a plea of mif- 
nomer and be followed with At fame fuccefs, as fo confpicuoufly attended the 
plea, when the replication of the order of the lords rejedling the chim of ^ peerage 
was adjudged againft by the king's beach a century ago. 

The prefacer has been uncxpeAedly carried into this long note by an.impreC- 
fion of the hardflup of the order rejeftiog the claim of the Earldom of Banbury 
in 1692. If it ihouldhave the eSeSt of promoting or affifting any revifion of 
die cafe, the interruption, whi^h it has caufed in tfae^^e ofrthe prefacer's. narra- 
tive of judicature jn parliament, wiUi fo fiu: as the prelacer is firmly concerned, >be 
compenfated,— Concerning diis cafe of the Earldom of Banbury, fee befidcs the 
references already made the Cafe printed for tbe chimant la 1685, and the new 
Cafe printed for him in 1697. 
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CHAP. L 

CONCERNING THE ORIGINAL OF JURISDICTION, AS IT STANDS BY 
LAW OF THIS KINGDOM. 



A 



LL juri{ciiftion in this kingdom, as well in matters 
ecclefiaftical as civil, is originally derived from the 
crown. 



Those jiirifdiftions in refpeft of the matter of them are diftin- 
guifhed into thefe two, ecclefiaftical and civil ; and both are ufually 
called courts.. 

In refpeft of the manner of their tranflation, and the fixednefs or 
temporarinefs of dieir exercife, they are varioully ftiled. I fhall diredb 
and apply myfelf to thofe that are ufually ftiled civil jurifdiftions. 

B Op 
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Of thefe fome are univerfal ; not only in refpeft of limits or bounds, 
becaufe they extend over the whole kingdom and die dominions 
thereunto belonging ; but alfo in the fubjedt matter of their jurifdic- 
tion. And fuch only is the high court of parliament, coniSfting of 
the king himfelf, the lords and commons convened in parliament by 
the king's writ or fummons. 

Some again, though unirerfal in the extent through the whole 
kingdom, are yet by cuftom or afts of parliament limited in refpedt of 
the matter of their jurifdiftion. Such are the four great couns ; the 
king's bench, chancery, common pleas, and exchequer. 

And although law and loiage hath cflabKftied die jorifdiftion of 
thefe courts ; yet the aftual exercife of this jurifdiftion is conferred 
upon the judges, that exercife it, by the king's writ or commiffion, 
or fomewhat cqrtivafieftt thcretmeo, as to the chanceUor by patent, 
to the keeper of the great feal by the king's delivery thereof and a 
record made of it, to the chief juftice of the king's bench by writ, 
to the reft of the judges of riiat and other courts by commiffion 
under the great feal. 

There are other courts of more reftrained jurifdiftions : whereof 
iomeare not courts of record, as the county courts and couits ba- 
vaa ; fbme are comks ^ record as to fpecial purpofes, as the flieriff's 
turn, courts leets ; others to all intents courts of record- And of thefe 
fome are more immediately the king's courts, and exercifed by his 
omimiffKiins ; as courts of oyer and temiiier, gaol delivery, aflize 
and nifi'priu&, peace, fcwcrs, &c. Some again, though primitivciy 
derived from the crown, yet are fettled by a kind of propriety in 
other perfons, as corporations, and yet are neverthelefs the king's 
conrtR, and fo ought to be ftiled, arid their errors in proceedings 
regularly exanoiaable by the king's writ in cbc king's bench. 

And 



CHAPTER I. 3 

And there are befides, — Courts by charter. Such were the courts 
of the county palatine of Lancafter, and the courts of moft corpora- 
tions. — Courts by prefcription. Such were the courts of the county 
palatine of Durham and Chefter, the royal franchife of Ely, and the 
courts of divers corporations and liberties. And although thefe 
courts by cuftom or prefcription have no immediate charter from 
the crown now extant : yet, in prefumption of law, they are derived 
from the crown by fome charter granted before time of memory, and 
are the king*s courts ; and regularly there lies an appeal from them 
•to the king in his bench by writ of error, and fometimes by cer^ 
tiorari. 

So that, upon the whole account, all jurifdidlion is derived from 
the crown, as is above faid ; though the aftual exercife thereof is 
performed by fubftitutes mediately or immediately thereieito ap^ 
pointed by the crown* 
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C H A P. II. 

OF THE SEVERAL COUNCILS OF THE KINGS OF ENGLAND. 

MONARCHICAL government is of two kinds, viz. fimple, 
and abfolute and unlimited with any qualifications (and llich 
as this is now rarely to be found in any kingdom, unlefs with thofe 
Eaftern princes, where their wills are uncontroulable laws) or qua- 
lified at leaft in fome points of government, as in making of laws 
and impofing of taxes or altering properties. 

And thofe qualifications are fometimes fettled by the original corn- 
pad: between the governors and governed, or by fettled ufage and 
cuftom, or by conceflions made to the people by the prince or capi- 
tulations made between them. 

But be the monarchy of what kind foever, it is not poflible for the 
prince, in his own perfon alone without afliftance, to manage all 
the parts of government, no more than he can be of force alone 
without the afliftance of his fubjefts or auxiliaries to manage a war. 

The two great parts of adminiftrauon of civil government confift, 
I . In the deliberative part thereof, or that of council confultation and 
advice. 2. In the executive part thereof; whicli, though it confifts 
of diverfe other particulars, yet principally confifts in that which I 
have mentioned in the former chapter, namely, the exercife of jurif- 
diftion. In both which, though the king under God be the fu- 
preme governor and fountain ; yet it is necefl'ary for him to call in 
others in partem follicttudinisy and, as to ufe their afliftance in the 
executive part, fo to have their advice and council in the delibe- 
rative part of his government. 

And 
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And therefore even in thofe monarchies^ where the application is 
made in moft cafes by immediate pedtion or delauon to the crown, 
as in Portugal, Spain, and fome others, as I have heard, the king 
has his feledk great council, which, in cafes that are capable of dif- 
patch in particular fubordinatc councils or jurifdiftions, diftributes 
thofe petitions to the inferior ordinary councils or courts. Some 
footfteps whereof, we (hall hereafter, in the profecution of this argu- 
ment, find anciendy praftifed by thsit' confilium ordinarium here in 
England, as will more appear hereafter. 

The kings of England, befides fome councils of lefs moment, had 
cfpecially four kinds of councils. 



I. Their confilium privatum et ajfiduuin^ now commonly called 
the privy council ; ceruin feleft perfons of the nobility and great 
officers of ftate fpecially called and fwom, with whom the king 
aifually advifeth in matters of ftate and government. This is barely 
a council of advice, and regularly hath no conufance of caufes or ju- 
rifdiftion farther than by afts of parliament. But of this, as not to 
my prefent purpofe, I (hall fay no more in this place. 



11. The confilium ordinarium^ which for the moft part was that, 
which is generally mentioned in afts of parliament under the name 
of confilium regis and coram rege et confiUoy whereof there were none 
members but thofe that were thereunto called by the king. Yet ge- 
nerally in ancient times thefe perfons were called to and members of 
that council, viz. — i. Commonly and generally all thofe, that were 
members of the privy council. — 2. The great officers and minifters 
of ftate, as the chancellor, treafurer, lord fteward, lord admiral, 
lord marftial, the keeper of the privy fcal, chamberlains of the houfe- 
hold, chancellor to the exchequer and duchy, which were Hkewife 

moft 
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maft oommonly of the Rrivy council. — 3. The mafter of the ward- 
robe, trcafurer and comptix)ller of the houfliold, chaitihcrkins of the 
exchequer.— 4- The judges of both benches, baxons of the exche- 
quer, divers mailers of. the oliancery, the king's ferjcant and attorney- 
general ; and from the mixture of thofe it was many times called 
hgaU confilium.-^^. Sometimes were added the judges itinerant, maf- 
ter oi the rolls, and other men of prudence ability and experience in 
bufinefs of importance. 

Indeed it was a conftellation or coUeftion of perfons fitted to 
advife upon feveral occafions; and when they were called together, 
it was ftyled plenum conjilium, as many times happened upon great and 
important occafions. But when the bufinefs were of a more contrafted 
nature, and fell more fpecially under the cognizance of fome of this 
council, then thofe were called to it that were the fitteft to advife 
about It ; as the chancellor and judges, when the advice concerned 
matters in law ; the treafurcr of England, chancellor of the exchequer^ 
chamberlains, treafurer and comptroller and flieward of the houfe- 
hold, concernmg the ftate of revenue and houihold amd the like. 

And thefe, efpecially the chancellor, treafurcr, keeper of the 
privy feal, judges and barons of the exchequer, were ufually part 
of the confl:ituents of this con/ilium ordinariuniy as appears by infinite 
records. P. ^^. E. i. coram rege rot. 45. JW; 42. £. 3. coram rege rot* 
30. 39. rex. P. 43. E. 3. rot. 72. rex. Clauf. 19* £. 3. p. 2. m. 27. dorf. 
Qauf. 19. £. 3. m. 8. dorf. M. 33. 34. £. i. coram rege rot. 50. wlicn 
the king of Scots did his homage. T. 24. E. 3. rot. o^x. coram rege^ 
when Otto de Holland was fentenced for the efcape of the conlM)fc 
of France. 

And this feems to be that council, which is frequently mentioned 
in the parliament rolls and elfewhere, when petitions were direfted 
generally al roy et fon councell, ou al councell le roy ; and when procefs 
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iflucd to call men coram conJUlo^ fotnetimcs by fubpoena under the great 
fcal, fometimes by letters under the privy feal, whereof there were 
frequent complaints in parliament. Though fometimes confiUum regis 
had alfo another fignification, as (hall be fhcwn hereafter. 



in. Besides this conJiUum ordinarium, wliich took in the privy 
council ordinarily into their number, fo there was the magnum confix 
liumy or the lords fpiriaial and temporal ; which alfo had the conjilium 
ordinarium annexed as it were to them, as a council within a council, 
or a council added to a council, and fometimes had alfo an annexa-^ 
tion of many more to them. 

And this magnum conjilium was of two kinds ; viz. a magnum con^ 
Jilium out of parliament, and a magnum conjilium in parliament. 

The former of thefe was commonly upon fome emergent occa- 
lions, that either in refpeft of the fuddennefs could not exped the 
fummoning of parliament, or in refpeft of its nature needed it not, 
or was intended but preparative to it. 

The ufual form of the fummons was this. Kex venerahili in Chriftd 
patri R. Cantuariie archiepifcopOy fcfr. ^iafuper quibufdam arduis nego'^ 
Jiis nos etjiatum regni nojlri Anglic fpecialiter contingentibuSy vobifcum et 
cum ceteris pr^latis et magnatibus di9i regni apud fFcJlmonaJierium die Au^ 
gujli proximo futuro colloquium habere volumus et traSlatum, vobis in fide 
et diljctione, quibus nobis tenemini, mandamus, firmiter injungentes, quod, 
rebus aliis pnttermiffis, di^is die et loco perfonaliter interfitis nobifcum et 
cum ceteris fntlatis et magnatibus fuper pnemiJUis tra^aturi vefirumque 
confiUum impenfuri ; et hoc, ficut nos et honorem nofirum et defenfionem et 
falvationem drSfi regni nofiri dilrgitisy nnllatenus omittatiSi. Claufi 1 6. £. 3. 
parte i. m. ^g. dor/, et corfimilia hrevia aliis. 

But 
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But the form of thefe great councils ever varied. For fometimes 
only fome few of the prelates and nobility were called to it, and none 
of the conjilium ordinariunij as Clauf. 33. £. 3. w. lo. dorf. At other 
times not only the nobility prelates and confilium ordinarium were 
called ; but alfo there went out writs to every fherifF to return one 
knight for each county, and to divers cities and boroughs to return 
one citizen or burgefs, as was done Clauf. 27. £. 3. m. 12. dorf. upon 
the making of the ordinance for the ftaple. 

But this magnum con/Ilium had nothing of legiflative power nor 
jurifdiftion ; and therefore the ordinances of the ftaple were after 
enafted by parliament to fupply the defed of a law. I never yet faw 
any private petition or any footfteps of jurifdiftion exercifed in fuch 
a grand council. 

These grand councils have been rarely fummoned of late years j 
bufineffes of ftate being ufually difpatched by the privy council, and 
if of very great importance in parliament. The only grand council, 
that hath been in my remembrance, was that at York, at the coming 
in af the Scots. 

The fecond kind of magnum conjilium, that in records is mentioned 
and ftyled by that name, is the lords houfe in parliament ; whereof 
the lords fpiritual and temporal were die principal Conftituents, 
though they had in conjundtion with them ufually the conjilium ordi- 
narium beforementioned. 

Although the ftyle of magnum conjilium is in many records ap- 
plied and applicable to the whole body of the parliament, as it confifts 
of both houfes ; yet it is very frequendy in the records of parliament 
applied to the lords houfe only as joined with the conjilium ordinarium. 
This appears by infinite inftances, efpecially in the parliament rolls 

of 
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of 50. aiid ^i, E. 3- where oftcnrimcs as well die petitions of the 
commons as of private perfons are anfwered, foit monfin al grand 
councellf or le ray ent ferrapar advife de grand councelU And petitions 
in parliament, that were committed to the confilium ordinariutHj are 
many times in cafes of weight anfwered, foit monjlre al grand councell, or 
coram magna canfilia ; and fo the petitions with fiich anfwer indorfed 
delivered over to the lords houfe, as we (hall fee hereafter. 

But although in many cafes this tnagnum confilium y or the houfe 
of lords, either with the conJUium ordinarium, which was always pre- 
fent with them in parliament, or at leaft widi their advice, did tranfa<5t 
and exercife many points of jurifdi6tion, as in the following chapters, 
will appear ; yet they could not make laws without the confent of the 
king and the houfe of commons in no age whereof we have any me- 
QK)rials of record extant. 



IV, There is alfo the commune confilium ^ which confifts of both 
the houfes of parliament; which together with die king is the 
higheft and greatcft court in England, and hath a plenitude of power 
as well legiflative as deliberative and executive, or power of jurif- 
didion in its full comprehenfion. But without the king's confent die 
two houfes have no legiflative power ; neither can the king make laws 
without the confent of both thefe houfes. They are indeed the 
highcfl: and greateft council of advice and deliberation. But as to 
making of laws, the king's le ray le voet or fome word equivalent gives 
it the complement and perfeftion of a law. 

The two effential pans of this commune confilium are the two houfes 
of lords and commons. And the conftituent parts thereof are the 
three eftates of the kingdom ; though they are not there perfonally, 
yet virtually and in point of reprefentation : viz. the nobility or fecu- 
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lar lords, the fpiritual lords which are die reprefentative of die clergy, 
and the commonalty. 

For thefe three, viz. the nobility, clergy, and commonalty, are 
the three eftatcs of the kingdom. The king comes in upon a higher 
denomination and title ; namely, the head of thefe three eftates. And 
therefore they, that have gone about to make the king one of the 
three eftates, are miftaken, as will eafily appear to any, that will but 
read the records fully, being, viz. Rot. pari, 9. H. 5. n. 15. the con- 
clufion of the peace between the kings of England and France by the 
king's command in parliament 2 May, 9. H. 5. read coram, tribus^ 
Jtatibus regnty viz. pri^latis et clero, nobilibus et magnatibus, et communis 
fate regni J/jgli^e, and by themaflented unto. Rot. pari. 3. fef 4. £. 4. 
w. 23. le roy et les trois eftates. Rot. pari. 13. £. 4. n. 16. &f 17. do- 
mino rege et tribus Jlatibus regni Jlantibus in eodem parliamento. And in 
the firft* parliament of the ufurper R. 3. who would be fure to want 
no fonnality to countenance his ufurpation, rot. pari. n. i . titulus re- 
giusy there is recited an inftrument allowing him to be king before his 
coronation was declared in the name of the three eftates of this realme.. 
of England, viz. die lords fpiritual and temporal and commons. 
*' Bee it ordained,*' that " the tenour of the fayd roUe, with all the con- 
*' tynue of the fame, prefented as is abovefaid, and dehvered to our 
^* beforefaid fouverain lord the king, in the name and on the behalf of 
" the fayd thre eeftates out of parliament, now by the fame three eftates 
" affembled in this prefent parlement, and by audtorite of the fame, bee 
^* ratifyed enrolled recorded *,'' &c. This, though done in a time of 
ufuqntion, yet fufEciently evidenceth what the three eftates were. 

And the objeftions againft it, i. that two of thofe three eftates are 
conftituents of the lords houfe, and fo muft outbalance the commons, 
which are but one of the three eftates ; and 2. that the lords fpiri^ 

♦ This extrad is corredled from the printed roll of parliament.-- Epi tor. 
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tual by this means fliould have a negative voice upon the lords tem- 
poral and commons, and fo no law could be made without the con- 
fent of the major part of the fpiritual lords and the major part of the 
temporal lords, as well as the moft part of the commonalty : I fay, 
thefe objeftions are vain. For though it be tme, that two of the three 
eftates are conflituents of the lords houfe ; yet they conftitute but one 
houfe. And the laws and cuftoms of the kingdom, which are the 
true meafure of all bounds of power, have given a negative voice of 
either houfe upon the other, and of the king upon both ; but have 
not given a negative voice of only one of the two eftates conftituting 
the lords houfe unto die other, or to the commons being the third 
eftate ; the legifladve power being lodged in the king with the klFent 
of the two houfes of parliament as fuch, and not with the aflent of 
the three eftates fimply confidered as fuch ; for it is the fettled con- 
ftiturion and cuftom of the kingdom, that fixeth and defineth, where 
the legiflative power is lodged, not notions and fancies. 

The convention of parliament is by the king's writ, whereof 
there are at this day four forts, i . One to each bifhop and each peer. 
2. One to each member of the conjilium or dinar ium, which the king 
pleafes to call as afliflant, de quo infra. 3. One to the (heriffof each 
county to eledl knights of the fhire and burgeffes or citizens for bo- 
roughs or cities. The procurators for the clergy are direfted to be 
chofen by the writ to the bilhops pramunientes decanum et capitulum et 
archidiaconos et totum clerum vefira diocefeos. 4. To the conftable of 
Dover-caftle for chufing two barons for each of the cinque ports. 

The writ of fummons to the lords fpiritual or temporal commonly 
runs thus. 

Rex archiepifcopOy &c. ^ia de advifamento conJiTti nojlri ordinavhnus^ 
quodfuper arduis et urgentibus negotiis, tarn noSy quam defenfionem regni 
nojiri et ecckfia Anglicans, contmgentibuSj quoddam parliamcntum apud 
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HT. die teneaturj et ihidem- vebifsum et cateris pr^tatis fro^t^ 

ribm et magna fibus di5ii regni n&ftri AngUx colloquium habere et traSiatum : 
vobis in fide et dileStiorpe^ quibus nobis teneminiy firmiter infungertdo ma»^ 
damns y quad, omnibus aliis pr^etermijls et excnfatione qudcunque cejantey, 
diciis die et kco perfonaliter interfitis nobifcum et cum cateris pralatis mag- 
natibus et proceribus pr^edi^is fuper diStis negotiis traStaturij vefirumque 
confilium impenfuri. Et hoc, ficut nos et honorem nojtrum diligitis, nulla- 
tenus omittatis. 

The form of the writ to the temporal lords is much of the fame 
form. 

The writ to the fheriff for cleftion of knights and burgeffes differs, 
in words but not in fenfe from that to the lords, viz. Tibi pracipimus 
quod de comitatu pradiSlo duos milites, (sfc. ita quod iidem milites, 6fr* 
pro fe et communitate comitatus pradidti et cives, (s?c. plenam etfufficien- 
tern potefiatem ab ipjls communitatibus habeant ad confentiendum hiis, qu^ 
tunc per nos et didlos pralatos proceres et magnates ordihari contigcrit, (ffc. 

The writs for fummoning of the privy councillors and judges until 
the 28. E. I. differed from the fummons of the lords ; for they did 
run thus : traBare nobifcum et cum cateris de confiVw nofirOy, vefirumque 
confilium impenjuri ; ideo mandamus, &c. quod diStis die et loco perfi^nali^ 
ter interfitis nobifium, et cum cateris de confilio nofiro fuper di£tis negotiis 
tra£iaturiy vefirumque confilium impenfuri. 

After that time until about 20. E. i. the writs to the council ran 
moft commonly in the very fame words with that to the lords : nobif- 
cum et cum pralatis magnatibus et proceribus traSlaturi, vefirumque con- 
filium impenfuri, inftead of cateris de confilio. 

After 2£>. E. 3. till 46. E. 3. the writs to them ran moft com- 
monly in the antient form : nobifcum et cum cateris de confilio nofiro 
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iraEtaturiy &ff. though fometimes by the inadvertence of the clerk of 
the crown they ran in the fame form with thofe to the lords. 

But from 46. E. 3. down to this day the fummons to the members 
of the privy council judges confillum or dinar him hath gone in the 
antient form, nobifcum et cum ceteris de conJtUo nojlroy not nobifcum et 
pralatis proceribus et magnatibuSy unlefs it were to fuch of the council 
as were alfo lords of parliament ; whereby the diftinftion between the 
lords of parliament and the conjilium ordinarium, and the difference of 
their power and deliberation, is manifeftly preferved. 

The title of dominus in the writs to the lords was in antient times 
very rare. But it was direfted fVillelmo de Gray chivaler, and fo in 
other writs at common law, 8. H. 6. 9. lo. And the reafon, as 
given by the old books, is, becaiife the king writes to none of his 
fubjefts by the name of lord. But in Hen. 6th's time this was al- 
tered in many cafes ; for divers of the nobility are fummoned by the 
names dominus de Say^ dominus de FerrarSy 6fr. 

Although I intend not to profecute the handling of the whole 
matter touching parliaments, but principally the jurifdi6tion of the 
lords houfe and conjlium, &fc. yet the former obfervations will be of 
ufe in the fequel of this difcourfe or hiftory. 
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CHAP. IIL 

CONCERNING THE SEVERAL STlLES OF PARLIAMENT AND 

CDNSILIUM REGIS. 

np H E titlings of feveral courts and their ftiles are neceflary, that 
■*• perfons may know, where procefs direfts them to appear, and 
that it may be thereby known in what court bufmefles are tranfafted. 

And therefore the four great courts of Weftminfter have their 
feveral ftiles, which are conftantly ufed in procefles and titlings of 
records : as, coram nobis ubicunque fuerimus in Anglia, the ftile of the 
king's bench ; coram nobis and fometimes coram nobis et conjilio in can- 
cellaridy the ftile of the chancery ; coram jufticiariis nofiris apud Wefi- 
monafierium^ the ftile of the common pleas ; coram baronibus and fome- 
times coram thefaurario et baronibus^ the ftile of tlie exchequer. 

But the ftiles of the conjilium or dinar ium^ and of the great court 
of parliament conlifting of the king lords and commons and of the 
lords houfe, are fo varioully and promifcuoully ufed, that it caufeth 
great difficulty in determining, whether the proceedings be in the one 
or the other, with great attention and obfervation of the whole 
record, in which fuch ftiles are ufed, unlefs in fome fpecial cafes. 

And this uncertainty is occafioned, partly by the inadvertence of 
the clerks that made the feveral entries of record ; fome being made 
up by the clerks of the council, fome by the clerk of the crown, 
and fome by the clerk of the parliament of the lords houfe ; and tliefe 
latter, being often changed, and fometimes it may be too partial to 
the houfe of lords, where they were appointed by the king and made 
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Mp their records, fometimes drew up the records of that houfe in the. 
very ftile of the parliament in general. 

This difquilition therefore, viz. where or in wliat court the pro-- 
ceedings under tliefe feveral ftiles were, requires the confideration of 
tlie whole record and the circumftances and matter thereof, and not 
barely of the fdie ; and if any but perufe the pladta parliamentaria of 
I. E. I. now printed by mr. Ryley, which I (hall often mention for 
brevity's fake by ilie name of Ryley„ he fliall find plentiful inftances 
of this kind. 

I. Out of parliament a procefs returnable, or a matter recorded to- 
be, coram rege et conjilioy or coram confilio, or de advifamento conjilii 
nojlriy &?f. is intended oftentimes of his privy council, as in the 
very writ of fummons of parliament, quia de advifamento conJtUi nojiri 
parliamentum ordinavimus ; or fometimes of the confilium ordinarium, as, 
in the writ de idiotd examinandoy and the frequent procefs that many 
times iflued ad comparend. coram nobis et conJUio, or coram confilio^. 
under the great or privy feal, though often complained of. Vide fucli 
a writ granted in parliament againft John Tayllard to appear coram 
nobis et conjtlio, rot. parL 8. i/. 5. «. 8. et feqtieniibus. But of this more 
hereafter.. 

. 2. And fo when a thing is recorded to be done out of parliament 
\AV[i^\oram toto confilioj it is intended of a full council or confejfus of 
the conJiUum ordinarium ; though it fometimes takes in the whole 
upper houfe. 

3. In parliament time diere ufiially is added coram rege in conjtlio 
in parliamento. And very often it fignifies no other but the conjilium 
ordinarium^ as might appear by many inftances. And the fame is 
often intended by coram conjtlio in parliamento. But fometimes it is 
intended of the lords houfe and the conjilium ordinarium. in conjunc- 
tion 
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tion in parliament, and fometimes tlie lopds houfe fingly. In the 
cafe of the archbifliop of York and bilhop of Durfiam, Ryiej', pag, 
1.40. propter quod per comites barones jujliciarios et omnes alios de con* 
filio ipfius domini regis unanimiter concordatum eft, quod pr^ediElus archi- 
epifcopus committatur priforue pro tranfgreffione et offenfd pr^diSiis, ^c. 
Ryley 266. In the cafe of Segram et rex, Dominus petens habere advifa- 
mentum comitum baronum magnatum et aliorum de confiUofuo. Rot. pari. 5. 
R. 2. n. 45. 46. In the cafe of Cambridge riot to appear coram rege et 
c^nJtUo in parliament 9. Rot. pari. i. U. 2. n. 29, rot. pari. 2. R. i. n. 19* 
26. In the cafe of the petition of error by the earl of Salifbury agaiiift 
Mortimer the record is defired to be removed coram rege et confilio : 
y^t the proceeding and judgment by the lords de ajfenfu regis. Clauf. 
I. £. 3. part€ I. m. £!• dorfo the petition of the carl of Lancafter to 
the king nobles and council, but ftiled to the king and his council. 
And fometimes it 4s applicable to both houfes ; but moft commonly to 
the lords houfe. Yea fometimes we (hall find, and that very often, 
that the ftile €oram nobis et confilio generally in paiiiament time is in* 
tended of the lords houfe, as appears by the precedents tlvereof in the 
writs of the king or petitions of -error in the lords houfe. 

4. Coram nobis in parliamenfo is moft commonly applicable to the 
houfe of lords. Thus the writ of error runs at this day, and infinite 
records more. Yet it feems it is applicable fometimes to both houfes. 
Ret. pari. 8. R. 2. v. 15. in the petit-ion of error by the prior of Mon-«# 
tague againft Sej'^mour, when the Jcire facias was to appear coram nobis 
in pariiamento, and die judgment was videtur curia parliamenti that the 
judgment was erroneous, which may make it probable that the whole 
proceeding was by both houfes. When a thing is faid to be done in 
pariiament it is conftrued, accoi-ding to the fubjedt matter, fome- 
tinies of both houfes, fometimes only the lioufe of lords. Sce^?. 4* 
H. 4. cap. 33. et rot. parL 4. H. 4. »• 78. 10. H. 6. «» 65. when only 
the faouie of lords is intended. 

5. Coram 
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5. Coram magna confilio, or coram pleno conjilio or ioio conjilio, in 
parliament rolls is mod ufually intended of the full houfe of lords in- 
cluding alfo the con/ilium ardinarium fummoned thither as affiftants. 
The record proving it will be mentioned hereafter, when we fpeak of 
the indorfement of parliamentary petitions in the lords houfe. Vide 
Ryley 103. petit ionem IVillielmi de Faience. 

6. Although in truth the king and both houfes of parliament 
make the entire fupreme court of this kingdom ; yet very often, in 
parliamentary records and writs, curia nqftra in parliamento^ and curia 
parliamenti, is applicable to the lords houfe conftituted as is above 
(hewn. Rot. pari. i.i/. 5. n. 19. xht fcire facias upon a petition of 
error in the lords houfe is ad audiendos errores et ulterius ad faciendum et 
recipiendum quod curia nqftra parliamenti conjideraverit y the cafe of John 
Gunwardby and Windfor. The like rot. pari. 3. H. ^. n. 19. in the 
fcire facias upon the petition of error by Richard Catermaine. Yet 
thefe peradventurc were in the lords houfe. Accordingly rot, pari. 
17. R. 2. n. 13. 14. 

7. When things are faid to be done de communi conjilio in parlia- 
mento, it feems to me always to be intended of the exprefs confent of 
both houfes in conjun6tion with the king. 

8. When things are faid to be done in pleno parliamenfOy it is al- 
ways intended, where the king and both houfes are prefent, or at 
leaft where both houfes are prefent. And very often in fuch cafes 
both houfes did aftually and expreffly give their affent. Thus in 
the ftatute of receipt of the reverfioner upon default of tenant for life, 
propter quod dominus rex in pleno parliamentojlatuit etpracipit, i^c. Ryley 
232. in the cafe of Boteler. Ryley 93. in that ordinance (for it was 
not a ftatute) for the heir to pimifh wafte in the life of the anceftor, 
habito traSlatu in pleno parliamento dominus rex de communi confenfu 
fatuity £fff. And among thofe many Inftances of things done in 
pleno parliamento fome there are of this nature ; tliough fome there are, 
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that, although they import the prefence of the commons as well as the 
lords, yet do not therefore conclude, that the commons did actually 
.concur therein or expreflly aflent thereunto. Therefore it feems, that 
in many cafes things are faid to be done in plena parliamento, where 
though the commons were prefent and did not actually diffent, yet 
they did not adually concur as authoritative affenters> but at moft im- 
pliedly by their prefence and filence. But the very a6ts themfelves 
were authoritatively done, fometimes by the exprefs judgment of the 
king and lords, fometimes by the lords alone according to the fub- 
jedt matter. Thus the proteftation of the lords not to judge any 
perfon but their peers, though made in pUno parliamentOy was only the 
ad of the lords in the prefence of the commons. Rot. pari 4. £. 3. 
;/. 6. the judgment given in the cafe of Pagnel, Ryley 232. Et fuper 
koc recitatd petitione coram ipfo domino rege et conjilio in pkno parliament 0. 
Yet the judgment itfelf given by the king and his coimcil and the 
lords. Thus in the cafe of Segrave, rot. pari. 50. E. 3. n. 27. the au- 
. thoritative judgment is given againft him per ajfenfum comitum mag- 
natum baronum et aliorum de conjilio domini regis in plena parliaments 
And yet the commons were not parties to the judgment ; nor indeed 
well could be, unlefs it had paffed by bill, for they were the accufers, 
and the judgment given upon their accufation. And it was always 
or moft commonly the courfc, that when the commons accufed or 
impeached, and the lords were ready for judgment, the commons had 
notice, and then came up with their fpeaker and demanded judgment, 
which the lords gave moft commonly by the mouth of their fpeaker ; 
which courfe was obferved even to this time. So that it might be 
faid to be done in plena parliamentOy both houfes being prefent ; and yet 
the judgment itfelf given by the lords, though in the prefence of the 
commons, and thus far by their tacit confent, as being the accufers 
and prefent at the judgment. See inftances of pleni parliamenti, and 
the various applications thereof, 7'ot. pari. 4. E. 3. n. 6. 5. E. 3. n. lo. 
6. E. 3. n. I. 13. E. 3. n. 10. 18. E. 3. n. 15. 22. E. 3. n. 65. 25. 
E. 3. n. 9. 1 0* 54. 28. E. 3. n. 50. E. 3. «. 27. 

9. Although 
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9. Although, when a thing is recorded to be done coram conftUo 
tn parliamcntOy or in curid parliamentiy it is often intended of the houfe 
of lords ; yet a thing recorded to be tranfafted or done per totum 
conjilium parUamenti is intended of both houfes. Thus Ryley, p. 381. 
the ftatute of Carlifle ex affenfu domini regis et toto conJUio parliatne^iti 
pradiSti provifum et concor datum ejl, quod pr^mijfa gravamina non psr- 
mittantur. Yet p. 282. in the writ grounded upon that provifion it 
was affented to per comites barones alio/que proceres et totam communita- 
tern regni. 

10. When a thing is faid to be done ex ajfenfu parUamenti , or 
author it ate parUamenti *, it is intended to include the aflent of both 
houfes. And yet we find fometimes the record fo entered, when in 
truth the houfe of commons never affented ; but efpecially in the 
committing of petitions deHvered in parliament and not there deter- 
mined ; which were ufually the laft day of the parliament committed, 
fome to the confiUum regis, and fome to the chancellor. And this was 
fometimes done at the defire of the commons ; and then it was truly 
autboritate parUamenti, for the king and both houfes confented to fuch 
commitment of the petitions there to be finally determined. Rot.parL 
42. £. 3. ». ^o. 21. Rot. parU 11. ff. 4. «. 33. et 50. Rot. pari. 
15. H. 6. n. 33. 6. H. 6. n. 69. 4. H.6. 2. 21. and divers others. 

But many times thefe petitions were received and transferred to the 
council, and very often to the chancellor, without the defire of the 
commons ; and yet the entry made of the delivery over thereof 
to their determination ex autboritate parUamenti. And by colour thereof, 
many decrees and determinations of private petitions delivered in 
parliament, dius referred to the council or often to the chancellor, 
became as conclufive as if they had been afts of parliament. And 
therefore rot. pari. 8. i/. 5. inter petitiones communitatis, n. 23.- Item 

• Rot. farl,]j^. E, 3. «. 11. 12. Ret. pari, 21. E. 3. n, 16. 17. Rot, par!, 
15. £. 3. n, 27. 
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prtoutti Us ditz communes en cefi prefent parlement^ que fi qfcun home fue 
hill ou petition et foit endoceur per tiel paroUs per authority de parlementy 
fait cejl bill ou petition commife a le councell de roy ou al chauncellor d^ Angle- 
teire pur executer et determiner contenus en ycelles per Vou la petition ou 
bill ne foit per commons de parlement requife d^etre affirme ne aJfentUy que 
nullui a nul ttel petition ou bill fans requeft et ajfent de commons du parU^ 
went endocej foit mife a refponder encountre les leyes de realme d^Angleterre, 
— Resp. Soit avifee per le roy* 

The thing was frequently done and done wrongfully, yet it was 
not remedied. 

Rot. parli 3. H. 5. n. 19. Riehard Catermainc petitioned for 
the rcverfal of a judgment in the king's bench per agard meme 
ceflui parlementy qud petitione in parliamento ipfo publice leSfd de 
ajfenfu ejufdem parliamenti conjideratum efly quod Richardus habeat fcire 
facias returnabile proximo parliamento ad audiendos errores, et ad facien^ 
dum et recipiendum quod per legem terr^e in curia parliamenti contigerit 
adjudicare. Here parliamentum et ajfenfus parliamenti^ and curia par- 
liamenti. Yet it was all in the lords houfe, as aj^ears by the petition 
to the king and lords, et que plefe le roy et feigneurs commander le recorde 
d'efire amefne. 

II. And as thus the titlings and ftiles of proceeding, that are in 
pi'opriety applicable to the whole parliament, yet by the inadvertence 
of clerks are applied to proceedings in the lords houfe ; fo in truth 
many ftiles and titlings, that in propriety are not fo applicable to the 
whole parliament, yet were the bufineffes tranfafted and affented to 
by the whole parliament: And for this we need no other inftances 
than thofe given 8. Rep. 18* 19, &c. fome ftatutes running in form oi 
charters; fome only in the king's name ; fome inprafentid epifcoporum 
et aliorum de confilio regis , as the ftatute of bigamus ; fome de conjilio 
pralatorum comitum et baronum et aliorum Jidelium de regno mfiro de con- 
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Jflh nojtro extftentium^ as the ftatute de relrgiojis ; fome de commnni 
ajfenfu et conftlio pr^latorum comitum baronum et aliorum de confilio in 
pnefenti parliamento convocato exlftentium, dedimus, &?f . as the charter of 
the Duke of Cornwall refolved to be by the confent of the king and 
bothhoufes. Donmus rex Jiatuit, 7. H. 7. 14. 39. jE. 3. 12. 

Thus ftiles, that in propriety take not in the whole parliament, but 
are in propriety applicable to the king alone, or to the king and his 
conjilium ordinarium, or to the king and houfe of lords, yet in truth 
are applied to adts or grants in parliament made by the king and both 
houfes, and are true adts of parliament. Fid. 11. i7. 7. 27. Upon 
all which it appears, how difficult it is barely by ftiles and titlings of 
records of parliament to conclude, whether the things were tranfadted 
in one or both houfes, or before the conjilium ordinarium only. 

And therefore it is neceffary in fuch cafes to obferve the whole 
record, the nature of the bufmefs fo tranfafted, and the whole cir- 
cumftances of the cafe, and the conftant interpretation, acceptance 
and ufage of fucceeding times, to give a true conclufion, whether 
the thing were tranfafted or affented to by both houfes, or only by 
the lords houfe, or the cori/ilium ordinarium. 

And upon this account it may be fit to take notice of thofe adts or 
ftatutes that pajQTed ad petitionem cleri ; whereupon fome miftakes 
have happened ; as if binding laws could be made by the confent of 
the king and clergy without the confent of the lords and commons ; 
becaufe many times anfwers are immediately given by the king to thefe 
petitions without exprefs mention of the confent of both houfes. In- 
deed the commons were jealous, that fome fuch thing might be at- 
tempted by the clergy. And therefore rot. pari. i8. E. 3. n. 8. Item 
pryen la commune, que nul petition faite par la clergie, que foit en 
decrefe ou damage desgrantz ou de la commune, foit grantez, tan qu^il foit 
try par le roy et tout fon councelly que fans damage desgrantz et de la com^ 

mune 
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mune honement fe puijfe tener. Respons. // pkft a roy et a fin courts 
cell qu^enji fiit. 

And the trutli is, thcfe petitions never pafled into a law by any 
anfwer given to them by the king, till they were alfo aflented unto by 
the lords and commons. 

JLoT. pari. 14. JE. 3. ;/. ii, Auxi par command nojlre feigncur le roy 
fuerent les petitions de clergy oyes et refpondues ; et fur ceo ejlatut fait par 
ajfent de touts. 

And accordingly it pafled into a law in die form of a charter, as 
appears in the printed flatute of 14. E. 3. but recited to be with deli- 
beration had by the king with the peers of the realm and other of his 
council and of the realm fummoned to the parliament. 

And again when in the parliament of 18. E. 3. there were other 
petitions of the clergy and digefted into a law in die form of a char- 
ter ; yet it was not till they were aflented and accorded unto in par- 
liament, as appears by the printed book of ftatutes 18. E. 3. and by 
the parliament-roll 18. E. 3. n. 24. 

Again in the parliament of 25. E. 3. the clergy exhibited anew 
roll of petitions to the king, wliich were anfwered and digefled into 
a law in the form of a charter. It is plain both houfes were acquainted 
therewith, as appears rot. pari. 25. E. 3 n. 59. and aflented to it, as 
it appears by the charter itfelf printed amongft the ftatutes, that it 
was granted by the king by aflTent of the parliament. 

But becaufe my purpofe is not to make any large difcourfe touch- 
ing the parliamentary proceedings in general, but chiefly to fliate the 
bufinefs of the confilium regis ordinarium and the proceedings in the 
lords houfe, I (hall now accordingly proceed in that method. 

CHAP. 
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CHAP. IV. 

CONCERNING THE CONSILIUM REGIS ORDINJRIUM, and 

THEIR JURISDICTION. 

IH A V E in the former chapter fhewed of what perfons this con- 
Jilium ordinarium did confift ; and likewife that they were a diftind; 
body from the grand council and lords in parliament, which might be 
further evinced by many more records proving it. 

There have been anciently two opinions concerning this con/ilium 
regis. 

Some have thought, that it is the moft ancient court of ordinary 
jurifdiftion, next to the parliament ; and that there was lodged in it 
the plenitude of all civil jurifdidtion ; and was as it were die common 
mother of thofe great courts, the chancery, king's bench, common 
pleas, and exchequer; and that the judges, and others, that hadjurif- 
didion in thofe courts above named, were anciently but as fo many 
diflxibutions of the members of this council for the better difpatch of 
bufinefs and eafe of themfelves and the people, as it were fo many 
fub-committees or fub-delegates taken by the king out of this 
council for that purpofe ; but that ftill this confilium in its collective 
body retained their primitive and original jurifdiftion^ 

And this they endeavour to prove,— i. By the ancient jurifdiftion 
they exercifed in decifions of matters civil and criminal, whereof 
hereafter, a. By the co-adminiftration of this confilium regis in thefe 
other courts, as in chancery. Vide rot. pari. 4. E. 3. m. 2. dorf. Soit 
la petition mand en cbauncery, et que le chaunceller illonques appell les 
fages du councell U rcy ent foit droit i wherefore the petition being read 

devant 
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devant le chaunaller, treafurer, jujilces de Fun banck et Vautre, barons 
d^ exchequer, et autres fages de councell, foit avife, &c. Many more of 
this kind I (hall have occafion hereafter to mention, qua vide infra. 

Others again have thought, that the inftitution of thefe courts, of 
chancery, king's bench, common pleas, and exchequer, and the 
judges appointed to fit therein, were in truth the primitive jurifdic- 
tions next under the parUament : but that for the better accommoda- 
tion and advice, the judges of thefe courts, the chancellor, treafurer, 
juftices of each bench, and barons of the exchequer, and fome other 
principal attendants of places that concerned the adminiftration of 
juftice and king's revenue, were called hither to be parts and members 
of this council : and therefore, that the council itfelf, as fuch, had 
nothing of coercive jurifdiftion, but only of advice and deliberation ; 
and that the ordinary jurifdiftion belonged to thefe courts themfelves, 
and the extraordinary or fupreme jurifdiftion, as well in the firft in- 
ftance as in appeals, belonged to the king and his two houfes affem- 
bled in parliament. And this they prove by the frequent complaints 
againft the jurifdiftion exercifed by the council as an ufurpation and 
againft the laws of the kingdom. And fome afts of parliament have 
pafled to the fame effeft. 

But omitting the enquiry touching the original diftribution of 
jurifdidions, which is too antient and obfcure to be diftinftly de- 
fcribed, I will content myfelf with what appears of record touching 
thefe matters, and that in the method hereafter ftated. , 



I. I SHALL confider what were the office and bufinefs of this conji- 
Hum or dinar iumy which may be reduced to thefe two heads, i. its 
deliberative office, or power of advice : 2. its decifive power, or 
power of jurifdidtion. 



IL 
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n. I (hall confider this confiUum regh in its relative nature, namely, 
with relation, !• to the court of chancery ; 2. to the court of king's 
bench ; 3. to tlie court of exchequer ; 4- to the court of requcft or 
privy feal ; 5. to the court of common bench ; 6. to the court of 
parliament ; and what part it did bear in or in relation to theni^ 

Touching the former of thefe, namely, the bufinefs of the con/t" 
Hum regisy which it exercifed fimply as fuch. And firfl: concerning 
its office or employment of advice or deliberation. And this was 
chiefly of two kinds, i. Confultations about affairs of ftate and 
pubUc bufmefs ; as peace, war, money, truces, leagues, and matters 
of that kind, when by the king they were called to it : but of this I 
(hall fay no more. And 2. Upon petitions either to the king and 
fpecially recommended to them, or petitions to the king and his 
council, or to the council ; for antiently there were the ftiles of peti- 
tions that were confidered by the council. 

And thefe petitions as to the time or feafon of their prefenting 
were either out of parliament or in the time of the (itting of parlia- 
ment. The former were (imply ftiled petitiones de conjilio ; the latter 
• were ftiled oftentimes petitiones in parliamento : fome whereof, with the 
anfwer of the council inclofed, were by private perfons ; fome by the 
commons in parliament ; fome entered upon the parliament roll ; 
fome entered in bundles of petitions, whereof fome are extant in the 
Tower, but very many be loft. 

These petitions were of various kinds and toucliing divers mat- 
ters ; and it is difficult to range them under feveral heads. And 
touching thefe the council gave their feveral anfwers indorfed or fub- 
fcribed to the petition ; but very rarely any thing in point of deci(ion 
or judicature, but only with a recommendation to thofe proper courts, 
perfons, or places, where they were naturally and legally determina- 
ble. So that it was rather a council of advice preparation and 
direction, as to thofe matters ordinarily, than a court of jurifdic- 
tion or decifion. 

E Ordinarily 
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Ordinarily the petitions^ that came to them, vrbsther ia or out 
of parliament, but efpecially ia parliament, were of fome of thefe 
natures. 

1. Some were fuch as could not have relief without a new law 
made by aft of parliament, either in that particular cafe, or which 
might by a general purview extend unto it. And then the anfwer 
given was this, or to the like effect : il nepoet ejlre fait fans novel ley 
ordonne en cejl cafe,- 

2. Some were of fuch nature, as the petitioner nlight have^elief 
by the ordinary courfe of law iathe king's ordinary courts. And 
their anfwer was to this effedt, fues a la common ley. And in fome cafes 
the petition was fent by indorfement of the petition, and fometimes 
by writ under the great feal with the petition indorfed, and fometimes 
by writ reciting the purport of the petition, unto the proper court 
where the caufe was determinable ; as to the chancery, king's bench, 
exchequer, &c. and frequent inftances of that kind were anciently. 
F. 2. £. 3. 7* cafe of Johannes Britannia. 

And indeed till the flatute of 5. R. 2. cap, 9. the ufual way and 
remedy for perfons impleaded, there for the king's debts were, firft by 
petition to the council, or at leaft to the council in chancery ; and 
thereupon writs, to ifiue under the great feal to make allowances in 
difcharge as the cafe Ihould require. 

3. Some petitions of greater moment, or touching greater per- 
fons, or of great difficulty, exhibited to the conjilium ordinariumy were 
fent over to the lords houfe in parliament* And then the indorfe- 
ment was coram magno conjilioy as we (hall fee by feveral inftances 
hereafter. 

4. Some petitions were fuch as more immediately concerned the 
king, which were commonly of two kinds, viz» i. petitions of grace, 
as for pardon or difcharge : 2^ or fuch as concerned ijaamediately his 

intereft 
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intcrcft (and in thofe cafes the anfwer was coram rc^c)j which fome- 
times were thereupon anfwered immediately by granting or denying 
them. And fometimes they were by thi king's efpccial diredion fent 
VHTto the proper courts, and moft ordinarily unto the chancery, with 
this indorfement, foit droit fatty as upon petitions of right ; and fome- 
timcs were by the king intirely referred t<> be anfwered by fome of his 
council or a committee of them, and fomctimes in parliament time 
to a feleft number of lords and jiidges and great officers of the coun- 
cil finally to anfwer them. Thus it was dorf. rot. pari. 14. £. 3, 
n. a8. 29. where befides the general auditores petitionum ceux font ajfigne 
de feer fur petitions coram rege, viz. one bifhop, one earl, one baron, 
five judges, a^focies le ckauncelkr et treafurer quant hefoigne fcrra. And 
rot. pari. 36. £.3. «* 31* where it is fpecially ordered, that the lords 
and others affigned to be auditores petitionum may together with the 
chancellor, treafurer, and others of the council, anfwer and indorle 
-all petitions in parliament without making an indorfement coram rege 
only. 

This dit^edtive power of the confilinm regis is well defcribed rot. 
pari. 2. R* 2. parte 2. n. 49. 

For in rot. pari. i. i?. 2. «. 87. the commons petition, que quertles 
inter parties ne foient attemptes ne termines par feigneurs ne officers de 
touncell, mes que la commune ley courge fans ejlre tarry par eux eins lieuXy 
ou ilsfoloient ^ancient temps eJlre t ermine s^ Ji ni foit tielquerele et encowu 
ter fi grand perfon^ que home ne fuppofe aillours d'avoir droit. — Resp. Le 
roy le voet. 

The. claufe of this ftatute Confifthed by the king*s anfwer rot. 
pari. I. H. 4. n. 162. But this was no aft of parliament, for the 
petition was for one thing and the antwer for another. The petition 
and anlwer rlin thus. Item^ fuppliont les communes, que come en temps 
de Richard nadgairs roy ad ejle ufc, que plufours perfoneks anions par 
outre par tie et par tie , q^^ puijfent eJlre determmables par la commune ley 
d^EngleterrCy par maintenance de ceUx que ount ejle de counfeill del dit 
Richard nadgairs roy, pur brocage a eux fait, its frent vcnir devant eux 
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plufours des lieges notre feigneur le roy par kttres del prive feal, alfnyfe 

de partie illeoques, pur efire trie devant lour enentye, de perfonell aSlioM 

determinable par la commune l^ d^Engleterrey dont afcuns aSlions font un-- 

quore pendants en difcujflon, par mayntenance de ceux que font adjuggez a 

Briflyyt pur malveys eonfeillours, en grande dejlruolion des dits lieges nojre 

feigveur le roy^ et en derogation de la corone^ et ancintiffement de la com- 

mune by : Plefe a nojlre tres redoubte feigneur le roy, par advys de fon 

ires fage counfeill, ordeigner en ceji prefent parlement, que touz manners 

actions perfoneks par entre partie et partie, dont le roy n^efi partie, de cyen 

avantpoient etre triez par la commune ley, et nenr^e devant le counfeill nojlre 

feigneur le roy, par nulle lettre deprive feal, ne par nulle autre faux fug-- 

gejlion quiconque al feute del partie : et que touz les actions perfoneks, ijfint 

pur devant ces heures dependantz devant le counfeill de Richard nadgairs 

roy, par entre partie et partie, que unquore font en difcujfe, foient adnulleZy 

et adjournez a la commune ley, pur dieu, et en cevre de charitee. 

Resp. Soit Vejlatut ent fait tenez et gardez, la ou Vune partie ejlfi 
graunt et riche, et V autre partie fi povre quil ne purr a autrement avoir 
recoverer. 

The truth is, that of i. R. i. was never drawn into an a6t of par- 
liament ; and this of i. H. 4. could not be drawn into an ad, for 
the anfwer was of a thing not defired by the petition, 

KuT the commons finding the inconvenience of the laft exception, 
for under colour thereof many fuits were brought before the council^ 
endeavoured to ratify it by a more general petition, viz. 

KoT. pari. 2. i?. 2. parted n. 49. Item fupplient les communes, que 
nul brief ijfe hors de la chancellarie, ne lettre de prive feal foit, direct a 
nully, pur It^ faire venir devant le councell du roy, ou d^ autre a refpondre 
de fon frank tenement ou chofes appurtenants aycelle, come or dene ejloit avant 
ces heures ; mais foit la commune ley de la terre maintenu d'avoir fon 
droit cours. 

Thf 
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The anfwer well defcribes the direftive power of the council above- 
mentioned, but fubjoins fomething of jurifdiftion, which will be fur- 
ther confidered hereafter, viz. 

Resp. // ne femble mye reafonable que le rcy nojlre feigneur feujfe ref- 
trelnt qu^il ne pourroit pur refonable caufe envoier pur fes lieges , mats ceuxy 
qui ferront envoies devant le councelly a lour venue ne f errant mye compelles 
a y refpondre finalement de lour frank tenement y eins ferront d'illoeques 
convoiez as places ou la roy le demande et le cas requiefl^ et mis en le droit 
cours. Purveuz toutes votes, que a fuite de partie, ou le roy et fon confeil 
ferront creablement enformeZy que pur maintenances opprejfions et autres 
outrages d'aucuns en pays, le commune ley ne purr a avoir duement fon cours ^ 
que en tien cas le confeil purra envoier pour la perfone de qui la plainte ejl 
faitCy pour lui mettre a refpons de fa mefprijion, et en oultre par lour hone 
difcretion de lui compeller a faire feurtee par ferementy et en autre manere^ 
Jicome femblera mieltz a faire y de fon bone port y et qu^il neferra par lui 
nepar autre maintenance y n" autre riens, que purra defiourber le cours de 
commune fcy, en opprejfion dupeuple. This anfwer mentions their direftive 
power and their coercive powen The former was of great ufe in 
parliament time to difburthen the king and his houfes with unne- 
ceflary or unfit petitions, and was oftentimes of great ufe to the 
fuitors in putting them in a right courfe of proceeding. But the 
fending out procefs upon fuch petitions, though no more was done 
upon them than barely diredion, efpecially out of parliament time, 
was a great grievance, and often complained of and difcountcnanced 
by afts of parliament, de quo Chap. XXX. 
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CHAP. V, 

CONCERNING THE jrRISDIiJTION AND COERCIVE POWER OF THE 

CONSILIUM REGIS. 



JURISDICTION may be taken two ways. I. Lefs properly for 
^ a6ls of voluntary jurifdidion, which alfo takes in making -conftitu- 
lions and orders and ordinances, II. Properly for that judicial and 
coercive power in foro contentiofo. — I fhall fay fomething touching the 
power of the council in both thefc cafes. 



I. Touching ordinances and orders of the council, they were 
Anciently of two kinds. — i. Such matters as the petitions of the com- 
mons and by confent of the lords in parliament were defired to be 
fettled and ordered par notre feigneur le roy et fon bon counceU. And 
there were very many of this kind, efpecially in the times of E. 3. 
where the commons Ihewed their grievance, but, not bdng fully ad- 
vifed concerning the remedy, defired the king by the advice of his 
council to provide the remedy therein. And in thefe cafes die con-, 
ftitutions and orders of the council were of great authority, and next 
to the obligation of an aft of parliament. But the inconvenience 
hereof was in procefs of time found ; for by colour thereof they often 
proceeded too far. And therefore in after times either the remedy 
was provided in the petition ; or if things were thus generally recom- 
mended to the order of the council, or of the king and his council, 
they were for the moft part fuch as concerned the king's immediate 
intereft, or fuch wherein the king and his council could make refor- 
mation without authority of parliament. — 2. Such ordinances and 
conftitutions were made by the king and his council, or by the council 
with the king's confent. And of fuch we have feveral inftances in 
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smcient records ; though many times they adventured too &r upon 
their own power. 

Instances of ordinances made by the council are many. I (hall 
mendon bujc a few. 

Claus. 23. £. 3./)jr. I. m. 8. dorfoy an ordinance of the coimcil 
touching labourers. 

Claus. 24. £. 3* par. i. w. 15. ^r/J, an ordinance of the council 
touching the payment of the king's cufloms* 

Claus. 25. £. 3. par. i. m. 10. an ordinance of the council for 
the due regulation of the city of London, . and againft fore- 
ftallers, &c. 

Claus. 30. £. 3. w. 22. an ordinance of the council and procla- 
mation thereupon toucliing pricts of vr'mtsfub pcsnd forisfa£luray but 
fuperfeded clauf. 31. £.. 3. w. 21. Fid. clauf. 29. E. 3, m. 38. touch- 
ing the fame matter. 

Claus. 38. £. 3. m. 12. an ordinance of the council touching the 
fiftimongers, drapers, and vintners. 

But, as I before faid, nuiny times they exceeded their power both 
in die matter and the manner of their ordinances, which occafioned 
complaints in parUament. 

Rot. pari. 1 3. R. 2. n. 30. Itemprient les comons^ que UchaunceUery 
fie le counfell le roy, apres le parlement fir^ facent ml ordinance encounter 
le comon ley ne les auncient cufiomes de la terre ne les ftatutes devant ces 
heures ou ^ ordeiner en meme cejui parlement , eins curge le comon ley a tout 
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le peuple univerfall, 6f que nul judgement rendus foit admett fans due pro- 
cejfe de ley. 

Resp- — Soit ufe come ad efire ufe devant ces heureSy ijfint que le regaly de 
royfoit fanves ; etji afcun foit fent greve^ monjlre en fpecial, et droit luifera 
fait. 



II. As to the jurifdiftion of the council in foro contentiofoy it was 
exercifed one of thefe three ways. ' (i.) Either in parliament time, 
when they fat either with the lords or as afliftants to them. (2.) Or 
when a fpecial power was committed to them, fometimes in particu- 
lar petitions or caufes, fometimes upon many petitions together, 
authoritate parliament i. (3.) Upon the fingle account of their own 
authority merely as they were confUium regis. 

(i.) Touching the firft of thefe, it is true, that in ancient times, 
efpecially in the times of £. i . they did in parliament time fometimes 
alone, fometimes in conjunction with the lords houfe in cafes of great 
moment, exercife an ample jurifdidtion. The book in the Tower, 
ftyled Placita Parliamenti, now entirely printed by mr. Ryley, gives 
us many inftances of it, too many indeed to be here repeated ; and 
therefore thidier I (hall refer the reader. — ^But, i . If they were cafes 
of fmaller moment, they were by the indorfement of the petition 
referred to the ordinary courts with fome fuch indorfement as this, 
fequatur ad communem legem, as is above fhewn. — 2. If they were cafes 
wherein remedy was to be had only by a new aft of parliament and 
not otherwife, they were difmiffed, as well where the council alone, 
as the lords houfe together with the council or with their afliftance, 
were confuked, with this anfwer, ley n^eji uncore ordeyn en ceo cafe, or 
non ejl lex ordinal a, il ne poet efire fans nouvel ley or done in ceo cafe a quel 
chofe fairt le commonalty de la terre ne veult ny uncore affentu. See for 
thdfe and the like anfwers, Ryley, 652. die cafe of John de Kir- 
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brooke, who prayed remedy for waftc done by te/iants in tail after 
poffibility of iffue extinft. Ibidem 409. the cafe of Martin Chamberlain, 
praying reftitution of a manor given by his anceftor to the templars, 
to be delivered to him as his eftate upon the dilfolution of their 
order. Ibidem 61^. infer petitiones, i8, £. 2. upon a general petition 
of owners of land in forefts to improve their lands without being put 
to fue a Ucence. And therefore, although it is generally faid, that 
the conjiliim regis, or even the lords houfe in parliament, ought 
not to proceed in cafes where the party hath remedy at law, it fol- 
lows not, that they have power to relieve in all cafes not remediable by 
law, for that were to give up the whole legiflative power to the houfe 
of lords or conjilium regis ; but it is only then to be intended, that, 
where the cafe is remediable by laws already in force, but fome 
obftacle falls in that impedes the proceeding at law, as an aid-pryer 
of the king or fome great confederacy and combination by perfons 
in power, they may in fome cafes remove that obftacle or impedi- 
ment, if it cannot otherwife be removed. But of this more here- 
after, 

(2.) As to the fecond of thefe, namely of fpecial power com- 
mitted to diem to determine matters by cortfent of parliament, thefe 
were of two kinds, i . When fpecial ads of pailiament were made 
giving the council power to hear and determine fuch or fuch caufes 
or matters. And there were feveral fuch afts of parliament even 
before the ftatute of 3. H. 7. which eredcd the court of ftar-chamber 
in that form as it is thereby fettled. As for inftance, a pnemunire 
for fuing in the court of Rome, fcc. by the ftatute of 27. £. 3. cap. i. 
de provifors; by the ftatute of 12. R. 2. cap. 2. iov fcandalum magna" 
turn; by the ftatute of 13. if. 4. cap. 7. for great riots; 31. H. 6. 
cap. 2. for riots and oppreflion ; i.R.x. cap. 4. maintenance. 2. Again, 
there were many petitions referred to the council from the parlia- 
ment, fometimes by the anfwer of particular petitions ; and fome- 
times whole bundles of petitions in parhament, which by reafon of 
the diflblution of the parliament could not be there determined, were 
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referred in the clofe of the parliament, fometimes to the council in 
general, and fometimes to the chancellor ; and this I take to be the 
txue original of the chancery's jurifdi6tion in matters of equity, and 
what gave the rife of thofe multitiides of equitable caufes to be there 
arbitrarily, determined. 

And there are infinite infiances of this nature, as well of die peti- 
tions of the commons, as of private petidons referred authoritate 
parltamentiy fometimes to the chancellor, fometimes to die council 
with the advice of the judges ; only with this difference, that the 
general references of the petitions of the commons, that were unde- 
termined at the clofe of the parliament, were fo referred at the re- 
queft and by the confent of the commons, or otherwife they were 
refumed in the next parliament. Vtd. rot. pari. 4, H. 6.n. 21. 6, H. 6. 
n. 45. 8. H. 6. n. 69*. And then the anfwers to thefe petitions 
were equivalent to a determinadon of both houfes of parliament. 

But many times particular petitions, though promoted by the 
commons, or by the particular petitioners themfelves, were referred 
to the council, either by the king alone or by the king and lords, 
either to the chancellor or council without the requeft of the com- 
mons ; and yet fairly indorfed, foif ce petition mande al councell a deter- 
miner authoritate parliamenti, as if it had the confent of 
both houfes. Touching which there was great complaint made by 
the commons rot. pari. 3. i7. 5. mentioned yir/rj Chap. III. And al- 
though this indorfement thus made without the confent of the com- 
mons gave a countenance to their decifion ; yet it was of no greater 
force, than a decifion made by the council alone or by the upper houfe 
and council. Vid. rot. pari. 50. £. 3. ». 81. 140. 164. 141. 156. 160. 
172.182. Rot. pari. 9. i/. 4. «. 31. 32. 37* I. i/. 4. «. 50. 3.//. 5. 
^. I. n. 43. 44. 4. H. 5. «. 15. 15. H. 6. n. 33. 34 -J-. And thus 

• Rot, pari. 22. E, 3. ». 4. 

t Rot. pari. 6. //. 6. ». 17. 8. -fiT. d.n.zv.^ 69. 

far 
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far touching the jurifdidlion of the council by a kind of delegation 
by aft or confent of parliament. 

(3.) I COME now to confider the power of jurifdiction of the 
confilium regis fimply confidered as fuch. 

The time of exercife of their jurifdi6tion (which may make fome 
difference) was either in time of parliament and upon complaints 
or petitions in parliament, which I fliall confider fpecially hereafter, 
or elfe out of parliament and without relation thereunto, of which I 
(hall fay fomewhat here. 

There be fome, that affert a primitive and original jurifdiftion in 
the confilium regis in all matters or controvenfies as well civil as 
criminal. And they infer it, 

1. From the oath they anciently took, quod vide 35. E. i. Ryley 
317. wherein there are thefe articles, i . of advice or council ; 2. of ju- 
rifdiftion, viz. que vous ne ferres per amour ne pur haour, per bone gree 
ne per maveis gree ; que vous ne faces faire a chefcun de quel ejiate ou con- 
dicion droyture et reafon folone vofre poiar et a vofre efcient ; et que nulU 
riens prendrez pur tort faire ne droyture delayer ; et que en judgement ou 
droiture faire la ou vous feres affignes nous nefpermres nulli pur hautefs 
oupoverte ne pur richejfe que droit ne foit fait. 

2. Again, they infer it from the frequent exercife of jurlfdiftion 
almoft in all kind of caufes, whereof the Placita Parliamenti E. i. 
are full. And there are many inftances extant thereof almoft in all 
ages till the very ereftion of the court of ftar-chamber in 3. H. 7. 
which was but a kind of new modelling of this confilium regisy and 
retained the name of confilium r^gis in all the procefs they made. 

3. Because notwithftanding the abridgment of their power in 
fome cafes by the ftatutes of 25. i^ 42. ]^. 3. whereof hereafter; yet 

F 2 they 
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they had ftill the countenance of adts and proceedings of parlia- 
ment in other cafes (only caufelefs fuits and fuggeftions were punifhed 
with a greater feverity) as appears by the ftatutes of 37. jE. 3. cap. 
18. 38. £. 3. cap. 9. 17. jR. 2. cap. 6. the petitions and anfwerj 
rot\ pari. i. R. 2. 2. R. 2. part. 2. n. i. 50. E. 3. n. 80. ia 

matter of reprifal ; ibid. n. 140. 164. in cafe of riots ; ibid. n. 241. in 
cafes of combinations to hinder trade ; ibid. n. 1 60. merchants dif- 
avowing their faftors ; ibid. n. 171. ufurpations by the cinque ports ; 
ibid. 182. mifdemeanors of bailies, and infinite more matters of the 
like nature, not only proceeded in by the council, but as it were 
tacitly admitted even in parliament to belong to their cognizance* 
Fid. Crompt. JurifdiSl. Courts ^ pag. 61. 62, 63. 

On the other fide it is contended, that the confilium regis had only 
a power of advice and diredtion, not a power of decifion or determina- 
tion of caufes either civil or criminal, but that what they did in this 
kind was illegal and incroachment upon the common law ; that the 
ftatutes of 25. £. 3, cap. . and 42. £. 3. were but affirmances of 
the common law, and the ftatute of Magna Charta. And therefore in 
all ages there have been continual complaints of the commons, not 
only againft the arbitrary proceedings of the chancery, but even of 
the cotifilium regis, yea of the houfe of lords, for their procefs by 
fubposnay by privy feal, by general procefs certis de caujisy and the like. 
Fid. rot. pari. 21. £. 3. «. 28. , 25. E. 3. n. 16. 42. E. 3. n. 12. 
45. E. 3, ». 41. I. R. 2. n. 23. 2. jR. 2. part. 2. n. 49. 13. R. 2. 
n. 33. 17. R. 2. n. 10. 1. H. 4. n. 160. 2. H. 4. n. 69. 4. H. 4. 
n. 78. 79. 3. H. 5. part. 1. n. 46. 9. H. 5. part. 2. n. 25. i. H. 6. 
n. 41. 2. H. 6. n. 15. 10. H. 6. n. 35. 15. H. 5. n. 25, and the 
ftatutes drawn up upon fome of thefe petitions, viz. 5. E. 3. cap. 9. 
25. E. 3. cap. 4. 28. E. 3. cap. 3. 42. E. 3. cap. 3, But not to 
ravel into this bufinefs too far, I (hall only give an account of what 
occurs touching this bufinefs in order of time. 

!• It 
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1. It is certain, that in ancient times the confiUum regis ^ as well 
out of parliament as in it, exercifed a very great jurifdidtion bodi in 
caufes criminal and civil, as appears abundantly in the Tlacita 
Parliamenti of £. i . 

2, But this power and the exercife thereof were much abated, 
efpecially in the time of E. 3. by adt of parliament : as— 5. E. 3. 
cap. 9. that no man be attached by any accufation nor forejudged 
of his life or Umb, nor his lands tenements goods or chattels feized 
into the king's hands, againft the form of the great charter and the 
law of the land.— 25. E. 3. cap. 4. that none (hall be taken by peti- 
tion or fuggeftion to the king or his council, unlefs it be by indift- 
ment or prefentment or by writ original at the common law, nor fhall 
be put out of his franchife or freehold unlefs he be duly put to anfwer 
and forejudged of the fame by due courfe of law. — 28. £. 3. cap. 3.— 
By the ftatute of 42. E. 3. cap. 3. which takes nodce of perfons accufed 
and taken and caufed to come before the king's council by writ and 
otherwife againft the law, it is aflented, that no man be put to anfwer 
without prefentment before juftices or matter of record, or by due pro- 
cefs and writ original according to the old law of the land. The 
parhament roll is fomewhat fuller to this purpofe, viz. rot. pari. 42. 
E. i. n. 12. — ^The ftatute of 4. H. 4. cap. 23. Whereas in pleas real 
and perfonal, after judgment given in the king's courts, the parties 
be made to come under grievous pain, fomedme before die king 
himfelf, fomerime before the king's council, and fomedmes to the 
parliament to anfwer thereof anew, to the great impoverilhment of 
the pardes and in fubverfion of the common law of the land ; it is or- 
dained, that after judgment given in the king's courts the parties and 
their heirs (hall be thereof in peace until the judgment be undone by 
attaint or by error, if there be error, as hath been ufed by the laws 
in the time of the king's progenitors. 

Yet it feems for all this, the fuggeftions to the king or his council 
were continued, though not in the fame meafure as formerly; for 

feveral 
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fcveral ftatutes were made to force them to give fiireties to prove their 
fuggeftions, and to punilhthemif they failed in proof; as 37. £. 3. 
cap. i8, 38. E. 3. cap. 9. 17. R. 2. cap. 6. 15. H. 6. cap. 4. which 
argue the ufe of thefe proceedings before the council were continued, 
though probably not fo much as formerly. 

3. But befides thefe adts of parliament abridging the power of 
the council, there were other circumftances and occurrences, that 
did gradually bring it into great difufe, though there remain fome 
ftraggling footfteps of their proceeding down till near 3. H. 7. viz. 
—I. The fubftitution of the audi tores petit ion nm in parliament, 
which did moft of their bufmefs touching petitions in parli^iment.— 
2. And alfo in parliament the lords of the upper houfe of pi^rliament 
took much of their parliamentary bufmefs touching petitions in par- 
liament out of their hands, and afTumed it to themfelves, and only 
made ufe of the confilium regis as afliftants. — 3. The many bufineffes 
of date and public affairs fo took up the time of the council, that they 
could not attend the dilpatch of private petitions. — 4. The attendance 
grew grievous, and the charge exceffive, to the very fuitors them- 
felves, as well as the defendants ; for fometimes they could not have 
a difpatch after a long attendance, but it may be when all was done 
they were fent to the ordinary courts, who made it their conflant 
bufinefs to attend the caufes that came before them ; and therefore 
people chofe to begin their fuits rather in the ordinary couits, where 
they might have convenient difpatch.— 5. When any matter of faft 
was in iffue before the council, they did not as now try it by exami- 
nation of witneffes (which is a civil law proceeding, and brought in 
by thofe chancellors and officers which for the moft part were clergy- 
men, and better liked the civil law trial than that of the common 
law) but either fpecial commiffions iffued to try the iffues of fadt, 
which were remitted to them with the inquifitions thereupon found ; 
or which was moft ordinary, and is in many cafes at this day ufed in 
chancery, the record itfelf was delivered either by the chancellor or 

by 
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l)y order of council to the king's bench to be tried, and then the 
whole proceeding both of judgment and execution was in the king's 
bench, and the record entered there, of which there are infinite in- 
ftances in antient records, even in the Flacita Parliamenti. Vide 
Ryley, Placita Parliament, pag. 41. 55. 65. 74. 117. 15. 16. 26. 34. 
41. 48. 98. 180. 112. And this is one reafon, why mod of the pro- 
ceedings in diefe Placita Parliamenti are not only entered here, but 
alfo in the king's bench, as that of the earls of Gloucefter and Hereford, 
that of the archbiftiop of York and bifliop of Durham, that of the 
prior of Tinmuth,that of William de Valenua, and many more; for they 
had for the moft part their trial and final determination in the king's 
bench. And this was a great charge and trouble to fuitors, and did 
by little and litde wear out the exercife of jurifdiftion by the confi- 
Hum regis.-- 6. Again, the continual complaints of the commons 
againft the proceedings before the council in caufes civil and crimi- 
nal, although they did not always attain their conceflion, yet brought 
a difreputation upon the proceedings of the council, as contrary ta 
Magna Chart a and the known laws.-— 7, Yea the judges therafelves. 
and the fages of the law, though members of this confiliumj yet did 
not much countenance the proceedings in caufes coram confilio, efpe- 
cially when fo many ad:s and petitions in parliament were againft it. 

And therefore, although fome antient records in the time of £. i. 
and before tell us of reverfal of judgments by writs of error coram 
conjilio regis ; yet very few of them, if any at all, were before the 
confilium regis, but either in the lords houfe in parliament, or in the 
king's bench, in both which the conJiUum regis were in nature only of 
afliftants. 

Placita Parliamenti E. i. Ryley 57. The abbot of Wellminfter 
complains of an erroneous judgment given againft him in the king's 
bench. The complaint was regi et conjilio. The judgment was 
reverfed. But it is entered inter placita parliamenti ; and, as I have 

Ihewn, 
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{hewn, conJiUum is often intended of the lords houfc aflifled with the 
conjilium ordinarium. 

Ibid. pag. 62. Peter Maulorc complained coram domino rege ct ejus 
confilio ad -parliament um i8. jB. !• concerning an en'oncoiis judgment 
given in the king's bench, which is in part affirmed. This was in 
the parliament ut fupra. 

Pag. 169. 167. Upon a complaint regi et conjilio by the bilhop of 
Durham of an erroneous judgment given againft him by the juftices 
itinerant in the county of Northumberland, confulcratur.i cjl per ipfum 
regem et conjilium^ quod judicium revocetur et adnulletur et libertates rejii- 
tuantur. This being in parliament time feems to be by the lords 
houfe in parliament. 

Ibidem 145. 150. A judgment given at Edinburgh coram jrjli- 
ciwiis et auditoribus querclarum regni Scotiit is brought coram rege et 
conjtlioy and errors are afligned and the judgment reverfed. This 
receives the fame anfwer. 

Ibidem 175. An outlawry in felony before juftices itinerant 
againft Robert Scuteville is by writ of certiorari removed coram nobis 
ubicunque ut inde faciamus quod de conjilio nojlro duxerimus ordinandum. 
Errors are afligned ; et per ipfum dominum regem et conftUum fuum con- 
cordatum ejl, quod exigenda pnefata revocetur et omnino adnulletur. 
Pag. 183. It feems this was in the king's bench ; (or coram nobis 
ubicunquey &fr. is the proper ftile of that court, though the entry of 
the judgment and proceedings be coram rege et confilio. 

Ibidem 192. 199. a judgment given in Ireland, before the chief 
juftice there, in the prefence of divers of the council, between Wil- 
liam Vefey and John Fitz-Thomas, was brought into the parliament 
of England 23. £. i. and thence continued ufque proximum parliamcn- 
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Htm, and thence unto another parliament* Jd idem parViamcntum vene^ 
runt partes in propriis perfonis coram ipfo dorHino rcge et ejus conJiUo ; and 
upon errors afligned, conjideratum eft per ipfum regent et confUiunt fuuniy 
quod pradiSlus procejfus totaliter adnulletur. This appears to be a pro- 
ceeding in parliament ; for the ftile is placita et memoranda coram domiyio 
rege ad parliamentum ; the continuances are ad parliamentum ; and 
though the judgment be entered per regem et conjtlium, yet that muft 
be intended in the lords houfe in parliament, to which the word con- 
fiUum is often applied, as appears in this xecord and thofe before 
mentioned Chap. II. 

Indeed in HiL 3. E. i. rot. 8. dorf. judgment in alTife by Henry 
de Novo Burgo againft William ie Moyn was removed into the king's 
bench, and there judgment reverfed ; and a complaint thereof to the 
king, that the reverfal was erroneous : thereupon a fcire facias to the 
parties, quod Jint coram domino rege ubicunque^ (sfc. ad faciendum et reci- 
piendum ; where videtur domino regi et ejus conjilio, that the reverfal was 
erroneous, and judgment given for the plaintiff in the affife. The 
reverfal in the king's bench reverfed in the fame court per regem et 
conjilium. 

But whether any of thefe judgments in antient times were by the 
conjilium regis or not ; yet certain it is, that in after-ages the conftant 
opinion and pradice was to difallow any reverfals of judgments by 
the council, which appears by the notable cafe of 39. £. 3. 14. In 
an affife the defendant pleaded in bar entitling himfelf as fon and 
heir of J, S. who died feifed : the plaintiff claiming as daughter 
pleaded the defendant was a baftard : the bilhop certifies, that the 
defendant is a baftard becaufe begotten upon the wife of J. S. by G. 
during her elopement in adultery, and fo a baftard : the tenant fearing 
judgment might be given againft him complained in parliament, 
that the bifiiop certified conu*ary to the common law of England. 
And thereupon a writ iflued under the great feal to the juftices of 
affife to furceafe proceedings. Yet they took the affife in right of 

G damages. 
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damages, and adjourned the parties into the common bench. Theiv 
there iffued a writ to the common bench to remove the record into the 
council before tlie bifhops of Bath and Ely, to try, whether the fpe* 
cial matter were fufficient to baftardize the iffue, and they judged it a 
good certificate upon the matter. Et puis pur peo que les jujlices d'qffife 
pr'ifierent . Vajjife en droit de damages encontre le brief qui vient, le chaun^ 
cellor rcverfe le judgement devant le councell, ou il fut adjudge en meme le 
cours come Vevefque uji certify et mander arreremain le record en banck.. 
Et la J pur ceo que Vevefque ujl certify y que le tenant fuit pUinement bajlard, 
fuit agar d J que le plaintiff recoveroit fa feijin et fes damages. Mes lesjuf" 
tices ne priflerent ml regard al reverfer devant le councell, pur ceo que ce ne 
fuit place ou jugement purroit ejlre reverfe. And therefore although 
50. £.3. B.R. rot. 46. divers of the judges of the common bench 
et alii proceres et magnates de conjilio were prefent at the examination of 
i-nfancy in a writ of error upon a fine ; yet the judgment was given 
by the court of king's bench according to their ordinary and fettled, 
jurifdidtion. 

I HAVE given die cafe of 39. E. 3; at large, becaufe it fully 
fettles the exclufion of any jurifdi6tion in the council as fuch to . 
reverfe judgments, and fhews other points of learning, which will be 
of ufe in this argument hereafter. 

But now by what hadi been faid it appears, that the power of the 
eorrJtUum regis was much abridged and abated. Yet it did not wholly 
eeafe, but was exercifed in many cafes not committed to them by 
afts or authority of parliament* 

It is tme, their power in civil caufes was but rarely exercifed. 
But yet exercifed it was under another title ; namely by the chancery ? 
and therefore we may obferve, that in thefe frequent complaints againfl 
the encroachments upon the common law, the council and the chan- 
cery are commonly joined.. 

As 
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As to their exercife of power in criminal caufes it appears, that it 
"was not altogether difufcd after the ftatutes above mentioned, though 
more rarely pradtifed than formerly. And tliis appears, 

1. By the frequent proceffes by fubpcena and privy feal and fome- 
times ferjeants at arms ifliied to appear coram rege et conftlio. Vide 
Regtjler 124. 191. Clauf. 20. £. 3. pars i. m. 91. dorf. pars 2. m. 11. 
dorf. Clauf. 21. £. 3. part-. 2. w. 21. &f 39. dorf. 18. £. 3. parP. i-. 
m. 22. dorf. Clauf 20. £, 3. part. i. m.i^. 

2. By the frequent complaints in parliament againft their proceed^ 
ings, whereof before, 

3. By inftances of record and proceedings before them in crimi- 
nal caufes, fome whereof are mentioned by my lord Coke in his 
jurifdiftion of courts touching the ftar chamber, page 61^ to which 
may be added many more. Clauf 31. £. 3. w. &. for the earl of 
Ormond ; clauf 29. E. 3. »;. 17. between the chancellor and mayor 
of Oxon ; clauf 24. E. 3, pars i. m. 11. dorf againft the mayor of 
Newcaftle for forgery ; 43. AJf. 34. &f 38. 

And thus the cafe ftood with the confiliutn ngis^ till it received a 
new model and an accefs of jurifdidion by the ftatute of 3^ H. 7. 
cap. I. 

But now by the ftatute of 17. Car. i. cap* 10. as well the court 
of ftar chamber, as all jurifdidtion of like nature and form, is taken 
away and aboUIhed, Yet I have been the longer in this difquifition 
touching the confilium regis ; becaufe it gives fome light to antient 
records and proceedings, and is of ufe to be known in order to the 
better profecution of what hereafter follows. 
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CHAP. VI. 

CONCERNING THE CONSILIUM REGIS, AS IT STOOD IN RELA- 
TION TO OR CONJUNCTION WITH THE COURT OF CHANCERY. 

ACCORDING to the method premifed, I come now to confider 
of the confilium regis as it flood in relation to or conjunftion 
with the other great courts or die king's principal officers of ftate. 
And therein I begin with the court of chancery ; and I fhall confider 
it in relation to the court of parliament in the laft place, becaufc 
then 1 (hall confider of parliamentary proceedings. 

The court of chancery is a very great and antient court. No time 
can be affigned for its beginning ; though as to feveral occafions of 
fome points of its jurifdidion, we may trace their original^, or give 
probable guefles at it. 

The chancellor having the cuflody of the great feal, the confilium 
regis borrowed their procefs for the moft part from it ; though fome- 
times they iflued procefs under the privy feal, which was in the cuf- 
tody of the clerk of the privy feal, and fometimes under the leal 
of the exchequer when the matter concerned the revenue. 

The procefs under the great feal was hy fubpcena, and fometimes by 
habeas corpus coram confilio or coram confiUo in cancellarid ; and thefe 
proceflfes were returnable for the moft part in the chancery, yea, in 
cafes where die caufe was depending fingly coram conJiUo. Clauf. 
20. E. 3. pars I. w. 21. dorf. pars 2. m. ii. dorf. 

Again in fome cafes, where yet the chancellor was the ordinary 
judge, yet many of the conjilium regis were co-affeflbrs, and gave their 

advice, 
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idvicc, cfpecially the judges, according to which advice the 
chancellor gave judgment, as (hall be (hewn more particularly in 
this Chapten 

And hence it came to pafs, that the proceedings in many cafes in 
chancery were ftiled coram confiUo domini reps in cancellarid, and fome- 
times generally coram conJUio. 

43. Ass. 35. a complaint of a procefs de recto al chauncellor et 
councell nojlre feigneur le roy : yet the fuit was in chancery, 

18. Ass, 1 8, ClifFord*s cafe, Procefs returnable in chancery to 
refeize lands for the king, par avife le councell le roy^ court agard, que 
ks tenements foient feife en maines le roy. 

43. Ass, 15, in the cafe of the Duchy of Cornwall, upon an in- 
quifition found intitling the king to a wardlhip, par agard de tout le 
councell le gard fuit feife en maines le roy : yet the pleading was in ' 
chancery upon an inquifition there returned, Regifter fol, 267, a. 
Idiota examinanda coram confilio : yet it is done in chancery affidente 
conjilio. 

And infinite records might be added to fliew, that many pleas in 
chancery are ftiled coram conjilio in cancellarid and coram conjilio, who 
are fometimes named ; fometimes the treafurer, juftices of both 
benches, barons of the exchequer ; fometimes only the juftices ; 
fometimes per totum confilium. Take thefe inftead of many more. 
Clauf 29. £. 3. w, 2. &? 4, Clauf 26, E. 3. m. 20. dorf Clauf. 20, 
E. 3. part. 2. m. 11. dorf. Clauf. 19. E. 3. part. i. w. 8, dorf. Clauf. 
30. E. 3, m. 2. dorf. Clauf. 43. E. 3. m. 7. Clauf. 26, E. 3. m. 20, 
dorf. For all which, and many more that might be cited, the fuit 
was in chancery, and yet ftiled coram conjilio ; becaufe divers of the 
lonftlium ordinarin/n were there prcfent, and gave their advice, yea 

and 
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and fomctimes the judgment given as well by the confiUum r^gis as by 
the chancellor, though that form of entry was afterwards altered, as 
(hall be flicwcd. 

And hence k is, that in many petitions in parliament mentioned 
in the former Chapter, and in the flat, of 31. i/. 6- cap. 2. and fome 
others, the chancery and council are ufed promifcuouily to exprefs 
the fame thing ; for it was but confilium regis in cancellarid. 

But to defcend to particulars.---The jurifdiftion of the court of 
chancery is of two kinds. I. The equitable or Englilh jurifdiftion, 
11. The legal or Latin jurifdiftion. 



1. Touching the equitable jurifdiftion, though in ancient time 
no fuch thing was known ; yet it hath now fo long obtained, and is 
fo fitted to the difpofal of lands and goods, that it muft not be fliaken, 
though in many things fit to be bounded and reformed. 

Two things might poflibly give its original, or at lead much 
contribute to its enlargement.— i.. The ufual committing of parti* 
cular petitions in parliament not there determined unto the determi- 
nation of the chancellor, which was as frequent as to the council ; 
and when fuch a foundation was laid for a jurifdidion, it is not 
difficult for it to acquire more. — 2. By the invention of ufes, which 
were frequent and neceflary, efpecially in the times of the diflTention 
touching the crown. 

In thefe proceedings the chancellor took himfelf to be the only 
difpenfer of the king*s confcience ; and poflibly the council were not 
called either as afliftants or judges. Yet vid. 27. H. 8. 14. the fe- 
cretary fat with the chancellor. Poflibly it was by way of advice, as 
fometimes the judges are called to the chancellor's afliftance. 

IL 
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n. Touching the legal or Latin fide, the proceeding is of feveral 
kinds. 

1. They proceed againft officers of the court of chancery by bill 
or for them by writ of privilege until the parties defcend to iffue ; and 
then it is fent into the king's bench to be tried, and there alfo judg- 
ment is given without remanding it to the chancery. 

2. They proceed alfo in Jcire facias upon recognizances taken 
in that court; and if the parties be at ifliie, it is fent as above into 
the king's bench to be tried, and there judgment is given. 

In neither of thefe cafes the confiUum regis is concerned ; but the 
chancellor proceeds as an ordinary judge ; yea and in fome refpeft in 
fubordination to the king's bench ; for if judgment be given in thefe 
cafes in the chancery (as it muft where it is by default or confeffion) 
a writ of error lies thereupon in the king's bench. 14. Eliz. Dy. 315. 
And fo in a procefs upon a ftatute merchant certified into chancery, 
17. AJf. 20. though fome books feem to admit it an eledlion to bring^ 
error in parliament. 37. H. 6. 13^ 1 1. E. 4. 8. 

They proceed in Come cafes by virtue of ads of parliament giving 
the chancellor power to hear and determine the fame ; fometimes 
alone ; fometimes orfiers of the council joined with him, as in the 
cafe of differences arifing in the ftaple, Jiatutum Jiapuhe 27. £. 3. 
cap. 24. fometimes with the advice of one of die judges, as in cafes 
of robbery at fea by the ftat. of 31. H. 6. c 5. Vid^ 2. R. 3. 2. 

3. They proceeded anciently in moft cafes of moment, that con- 
cerned more immediately the king's intereft; as for inftance, the 
determination of the king's right to wards (before the eredtion of 
the court of wards) and partitions thereupon made, or dower claimed 

o£ 



4« JURISDICTION OF LORDS HOUSE OR PARLIAMENT. 

of the ward's lands in the chancery, petitions of right, monjlrans of 
right, travcrfes of right, rege inconfulto^ and aid-pry ers of the king ; 
in which cafes they pleaded in chancery and fliewed their titles, and 
in fome cafes procedendo granted, in fome cafes finally there deter- 
mined ; and if iflue were joined therein, then die record fent into the 
king's bench and there tried, and finally determined. Fid. 38. E. 3. 
14, So in fcire facias to repeal letters patent. 

And in thefe cafes the tithng or ftile of the record in chancery 
was fometimes placita in cancellaridy fometimes placita coram rege in 
cancellarid, fometimes coram conjilio in cancellarid. Clauf. 24. £. 3. 
w. 1 1 . dorf. 

And anciently divers of the confilium regis ordinarium, but efpe- 
cially the judges and barons of the exchequer, were co-afleflbrs with 
the chancellor. 



And fometimes the entry of the j\idgment in the chancery in thefe 
cafes is as given by the chancellor and council as by one joint judicature. 
As clauf. 19. E. '^.part. 2. m. 11. doi'foj in the cafe of Clifford, which 
is the fame cafe reported 19. Ajf. placito ultimo. Et fuper hoc habitd per 
cancellarium thefaurarium jujiiciarios et IVillielmo de Sharejhul capitali 
barono de fcaccario deliberatione^ &c. de communi aJJe//Ju eorundem can- 
cellarii tkefaurarii jujliciariorum baronis et aliorum de conjilio didi domini 
regis confideratum ejl, &c. Clauf. 26. £. 3. m. 27. dorf. in the cafe of 
Clee, the parties venerunt in cancellarid coram conjilio domini regis, pra- 
fjniibus Simone archiepifcopo Cantuaria cancellario, IVilliebno Cicejlrenji 
epifcopo^ IVillielmo Sharejloul capitali jujliciarioy et aliis de confiUo dicli 
domini regis, &fr. Et habitd fuper hoc per di£lum conjilium deliberaticne 
diligent i, &c. videtur eidem conjilio, quod hac curia non habet cognofc ere, 
tdc. Ideo confideratum ejl, quod eat fine die. So that it leems a com- 
mon judgment given by all, aAd not barely by die chancellor autho- 
ritatively. 
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ritatively. The like we may find clauf. 19. E. l* fo.rf, i. m. 17, dorf. 
Clauf. 28. £. 3, m. 2. iS 4. C/^///. 33. E. 3. w. 2. do^foy and in di- 
Verfe other records. 

But it is true in fome records, though the jiidgnicnt be given 
de avifamento et ajfenfu confiUiy it is authoritatively given by tlie 
chancellor or court of chancery. And although at this day in cafes 
of this nature he doth and indeed ought to call the judges to his 
afliftance, ' and to give judgment according to the advice of the 
greater part ; yet the form of the entry or authoritative part of the 
judgment is by the chancellor or court of chancery. Vid. Nov. En- 
try 5 404. &? 483. Et fuper hoc babitd maturd et dUigente deliberationry 
de advifamento jujlkiariorum de utroque banco et aliorum peri tor um de con- 
Jilio domini regis in eddem curid cancellaria exiftentiumy confideratum et 
decretum efi per Willelmum archiepifcopum Cantuaria cancellarium Anglic 
et curiam cancellaria pradiQam^ quod manus domini regis amoz^eantur. 
19. H. 7. So that though the judges gave adviCe, yet the authori- 
tative judgment was given by the chancellor and court of chancery. 

It is true, that in ancient time, judgment given in chancery, in 
cafes of this nature, as well as in thofe others abovementioned, were 
reverfible in the court of king's bench. At lead the party had 
cleftion to bring his writ of error there or in parUament. FiJ. 
39.4^ i8, 42. JJl 22. upon a partition made in chancery. But 
I do know, that in cafe of a judgment given in the chancery 
upon a rege inconfuUo upon an aid-pryer, in the cafe of Squibb 
far a teller's ofEce in the exchequer, the then lord keeper would not 
grant a writ of error in the king's bench, but only in the parliament. 
And the only reafon that can maintain this decifion, and give a dif- 
ference between this and a judgment in a fcire facias or fuit by pri- 
vilege, muft be this ; becaufe this is one of the cafes, which is 
before the keeper or chancellor and the conJtUum regis, whereunto 

H the 
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the judges are or (hould be called, and give at leaft their advice: 
and fo it is one of thofe cafes abovementioned, which are of a higher 
nature than ordinary cafes : and it is no reafon, the judges, who are 
prefumed at leaft to give advice in diefe cafes, fliould be the judges 
of the errors of that judgment, wherein, by the conftitution of the 
courts themfelves, they are to be public afliftants and advifers. 

And thus much ftiall fuffice to fliew, how the confilium regis 
mingled with the chancery, and derived even the very name of con^ 
Jilium regis to it, though with the addition for the moft part oiconfi- 
Hum regis in cancelkrid^ 



CHAP- 
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CHAP. VII. 

•CONCERNING THE CONSILIUM REGIS, AS IT STOOD IN RELATION 
TO AND CONJUNCTION WITH THE KING's BENCH. 

rr^HE conJUium regis in ancient times did fo often fit in the 
^ court of king's bench, and were fo often mingled in and with 
. that court and the tranfaftions thereof, that the ftile of that court 
many times "w^splacita coram confilio regis, and fometimes coram rege et 
conjilio. For inftance, T". 37. i/. 3. M i. £. j. ^ H. 1. E. i. placita 
coram rege et conJiliOy placita coram conjilio , placita coram rege et regind 
et conjilio ; H. i. E. i. rot. i. placita coram rege et confilio ; P. i. E. i. 
infcheduld coram conjilio ; and the continuances coram rege vel ejus con- 
JtliOy in an appeal of robbery. H. 2. E. i. rot. 17. Heref. in an aflife 
between Penbrigg and Mortimer the entry is, pojlea coram M. de Lit- 
tejburg magijiro Ricardo de Stanes et Nicholao de Stapkton jujiiciariis ad 
placita domini regis terminanda ajignatis, Waltero de Milto tunc can- 
cellarioy Roberto de Burnell, et aliis de conJiHo domini regis. Note the 
judges named in the firft place. H. 3. £. i. rot. 8. in an aflife by 
Montford the record removed coram domino rege (which appears to 
be the king's bench), et videtur domino regi et ejus conJiUoy quod mints 
rite procejferunt ad captionem ajjifa, and the judgment for the defendant 
by the juftices of aflife there reverfed and judgment for the plaintiff. 
P. 4. JE. I . the flile of the court is placita coram domino rege ; and yet, 
ibidem rot. 28. Heref. in die cafe between Bohun and. WiUiain dc 
Valentia touching the profits of the court of Penbeach, the proceeding 
is coram conjilio domini regis^ — Fid. M. 9* &f 10. £. i. coram rege rot. 24. 
a judgment given juflices itinerant in dower. The reverfal is in the 
king's bench. Yet the entry of the judgment is, vifum eji domino 
regi et ejus conjilio manifejie eJi erratum. 

H 2 And 
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And when after about lo. £. i. the ftile of the king's bench ran 
generally placita coram domino rege and not coram confilio ; yet there 
were ordinarily fome cafes, wherein there was a communication 
between the confilium regis and the king's bench.— i. By way of 
advice and direftion*. When difficult cafes occiirred in the king's 
bench, tkey oftentimes reforted to the council for their advice, as 
19. £* judgment 174. touching the judgment for lofs of the hand in 
cafe of ftriking in prefence of the court. And fo 39. Jf. 19. touch- 
ing felting a fine in diverfe other inftances. — 2. In cafes of iflues 
joined before the conJiUum erdinarium either in chancery or out of 
chancery, the record was commonly fent, fometimes by writ, fome- 
times by delivery by the chancellor propriis manibuSy into the king's 
bench. And then the whole record is entered in the king's bench^ 
and judgment moft commonly there given.— 3* In cafes of great 
moment and example many times the conjilium regis fat with the 
judges of the king's bench and gave their advice. M 33. 34, £. !• 
rot* 50. when the king of Scots did his homage to the king of Eng- 
land. H. ^2. E. i^rot. 19. coram rege inter regem et priorem fVigor- 
niif judgment given for the king, coram toto confilio j tam thefaurario 
et baronibus de fcaccario, qu^ cancellario et ckricis cancellariit, et etiam 
jufiiciariis de utroque banco. The like P. 35. £. i. rot. 45. Northamp^ 
ton. coram toto confilio. T. 24. E. 3. rot. 32. Otto de Holland du8us 
ad barram pro efcapio comitis de Ew confiabularii Francia coram domino 
regey ajidentibus cancellario^ thefaurario, comitibus Arundel et Hunt. 
Bartho. de Burgherfihy Nicholao de Nortbburgb clerico de privato figilloy 
jufiiciariis de banco, where Otto was committed to the marihalL 

But though the confilium fometimes fat with them ; yet the 
aftual jurifdiftion was in the coxirt, and the fitting of the council 

• r. 43. jE. 3. r»/. 72. a forged fine takca off the ilt per ad<vifomentum totius confilii 
dtnini r§irs, tam magnatum quam aliorum. It feems it was the lords houfe in parlia- 
ment. 

with 
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with them was either for the greater folemnity or at mod but by way 
of advice, and the court in after-times grew more curious therefore 
in their entries, that the authoritative judgment might appear to be 
in the court and not in the affeffors (as was likewife done by the 
chancellor, as is before fhewn). 

And therefore P. 50, E. 3. rot. 46. Devon, in a writ of error by 
John Pomroy and his wife to reverfe a fine for the non-age of the 
wife the record runs, qud infpeSld coram jufticiariis et jujliciariis de banco 
et aliis proceribus et magnatibus de confilio domini regis ex hdc caufd ibi- 
dem exijlentibus^ et diligenter examinatd, videtur eis, quod di£ta Johanna 
modb non efi infra atatem^ nee ad diSiam quindenam Vafcha prateritam 
fuit infra atatem^ per quod ipfa ad fe£lam pradiSlam in formd pradi^d 
faciendam non efi admittenda : ideo Johannes Cary eat fine- die. It (bould 
feem this examination was in parliament ; for it appears the record 
was fent into the king's bench by writ dated 10 May 50. E. 3, And 
yet it is obfervable, that the juftices of the king's bench are named 
even before the proceres and magnates ; becaufe in truth it was moft 
properly within their jurifdi(9ion. The like method is H. 2. E. 1. rot. 
17. Heref 

And it is obfervable, that moft of the great cafes, which are 
recorded inter placita parliamenti E. i. wliich were in their nature 
cognizable by the king's bench, are likewife entered inter placita coram 
regej as if tranfafted and judged in that court, efpecially where they 
were criminal caufes. For inftance. 

The great cafe of the prior of Tinmuth, which was in the nature 
of a quo warranto^ is entered inter placita parliamenti E. i. • But it is 
alfo entered and the judgment given as in the king's bench, H. 20^ 
.£• !• rot. 59. Northumbr. Placita Parliament. Ryley 25. 



Thi 
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The cafe touching the liberty of the county of Pembroke, M 23. 

The procccdbg againft the archbifliop of York for excommuni- 
cating the bilhop of Durham, H* zi. E. i. entered inter Placita 
Parliament. Ryley 135. 

The great cafe between the earls of Gloucefter and Hereford, 
/////. 20. £. I. 6f M 19. 20. E. I. yet entered lib.. pari. Ryley 74. 

The cafe of Nicholas Segrave in lib. pari. Ryley 266. is entered in 
the king's bench P. 33. £• i. rot. 22. Northampt. 

Many more of this riature appear ; and the reafons thereof were 
thefe. — I, Sometimes the records themfelvcs were delivered out by 
the king's command to the juftices of the king's bench, an inftance 
whereof is in the pari, of 20. E. 1. Ryley 102. — Again, 2. in all or 
mod cafes, where an iflue was joined upon a complaint to the conftlium 
regis either in parliament or out of parliament, the iffue was tried 
by commiflion and returned to the council, but moft commonly by 
the court of king's bench eidier at bar or by nij prius, and then it 
was neceflary the record (hould be entered there. --3. I have fome- 
times thought, that it was for the better and more authentic pro- 
ceeding ; for the court of king's bench having a fixed jurifdiftion 
in moft of the cafes thus entered before them, efpecially in criminal, 
and they being always prefent with the reft of the confilium regis, where 
thefe matters were handled and judged, it was in effedt the judgment 
of the king's bench itfelf in thefe ancient times ; which was no fmall 
fecurity and advantage to the proceedings, die record thereof being 
made and entered in the court of king's bench, who had unqueftion- 
&b\t jurifdiclion in the cafe, which poffibly might not be fo clear as 
to the bare authority of the confilium regis. 

CHAP. 
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CHAP. VIII. 

CONCERNING THE RELATION AND CONJUNCTION OF THE 

CONSILIUM REGIS to the court of excheqjter, com- 
mon PLEAS, AND PRIVY SEAL. 

AS to the coxirt of exchequer, there were and are great officers 
belonging to it, who were alfo moft commonly members of the 
con/ilium ordinarium, namely, the treafurer the chancellor and under 
treafurer of the exchequer, the barons and the chamberlains of the 
exchequer, and had a fpecial feal, namely Jigillum fcaccarii, in the 
cuftody of the chancellor of the exchequer. 

And upon thefc accounts, and becaufe the bufinefs of the king^s 
revenue was a largcf' bufinefs, thofe great officers did fometimes call 
other of the confilium ordinarium unto their affiftance touching matters 
of the revenue. Arii oftentimes petitions to the council either in or 
out of parliament concerning the king's revenue were referred to 
them. 

And upon thefe accounts many times perfons were called by writ 
under the exchequer feal to appear cotam thefaurario et confiUo upon 
fuggeftions, which writs were general certis de caufis. 

And this appears by the complaints in parliament made againft 
thefe proceedings in the exchequer by fuggeftion and procefs certis de 
caufis. Rot. pari 47. £. 3. «. 34* 3. H. 5. part. 2. n. 46. 

And yet it feems they ftill held the fame courfe of proceeding, as 
appears by the cafe of Chefterfield 39. E. 3. and the cafe of Ford 
1 7. H. 6. cited by my lord Coke in his jurifdiftion of courts 

imder 
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under the title of the ftar chamber. ^".33. £. i, Ry ley 372. Adcct the- 
faurariumy qui convocatis Jibi jujlidariis et conJiHo ipjius domini rc^js fibi 
ceUrem facial jufiitiam. And poffibly the cafe of 43. Jij[. 38. might be a 
proceeding in the exchequer coram confilio. 

The place of the convening of the council was in the exchequer 
chamber, where they heard caufes criminal as well as civil by bill in 
Englilh or French if they concerned the revenue. 

The criminal jurifdiftion is taken away to all intents by 1 7. Car. i. 
cap. . But their power in civil fuits concerning the revenue or the 
king's fee-farm debtor or accomptant continues, and fo hath long 
done. Vide Jlattde 33. i/. 8. cap. . And the ordinary judges 
therein are the treafurer chancellor and barons of the exchequer, 
to whom the reft of the council were in nature of affiftants when 
called, as diey were to the chancellor in cafes there. 



Touching the common pleas, I do not at an find them as fitting 
in that court called confiUum regis j though they were members of the 
confilium ordinarium. For they were not concerned but only in civil 
fuits, and that for the moft part between party and party. Only in 
cafes of aid-pryer of the king the parties were fent ad fequendum do- 
minum regtm or ejus conJiUum in cancellarid. And many times' they 
advifed with die confilium or dinar ium in cafes of difficulty depending 
before them. And fome inftances may be given in great and eminent 
cafes depending before them, that fome of the conjilium fat by thcn\ 
in point of advice but not of jurifdiclion. 



Touching the keeper of the privy feal, which was antienriy cle- 
ricus de private Jigillo^ he was a member of the confJium ordinarium, and 

fo 
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fo continues, though with a higher title and precedence; and 

having the cuftody of the privy feal, ^ich the council made often 

ufe of as well in procefs as otherwife, by the advantage thereof and 

by colour of fome references made often to him by the council, and 

in conjunction with the matter of requeft, he gained of late a kind of 

court of equity, and iffued procefs of privy feal to parties upon 

petitions, or bills now formaUy preferred, though antiently only referred 

to him by the confilium regis or by the king. This court he held for 

a while, but being. under a difco\mtenance it hath now for many 

years lain afleep. This court de fa5lo was no other but a branch of 

the council, wherein the lord privy feal being advanced to a higher 

ftile than formerly prefided. 



CHAP; 
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CHAP. IX^ 

CONCERNING THE HABITUDE AND. RELATION OF THE 

CONSILIUM REGIS to the lords house in parliament, 

AND their conjunction THEREWITH* 

T HAVE hitherto confidered the conjilium regis ordinarium, what it 
-*• was, of what perfons and officers it ordinarily confifted, how it 
flood in its own fimple conflitution, and what its power and bufiijefs 
and jurifdiftion was. And I alfo have confidered it in its relation 
unto and conjunftion with other ordinary courts of juflice. 

And now I draw nearer to what was my principal defign, namely, 
the confideration of the lords houfe in parliament, and as necefTarily 
previous thereunto the confideration of the confilium regis ordinarium 
in relation to and conjunftion with that houfe. 

And to fay the truth, although much of the antient power, jurif- 
diftion, and confiflency of the confilium regisy is altered by procefs of 
time and feveral adls of parliament, as is above mentioned Chap. 
V. yet, in the great court of parliament, at leafl the figure and 
model of the conjilium regis and the perfons whereof it confifled is 
to this day preferved in the lords houfe in parliament. For thither arc 
fummoned the great officers, whether they are peers or not ; as the 
chancellor, treafurer, privy feal, fecretaries of flate, judges, barons 
of the exchequer, maflers of chancery, king's ferjeant and attorney, 
the treafurer of the houfehold, fleward and chamberlain of the houfe- 
hold, and mofl if not all the king's privy council. And although 
they are fummoned by writ, and fit in the lords houfe ; yet their dif- 
tinftion from the lords fpiritual and temporal appears, i. In the 
manner of their fummons, thofe having this claufe in their writ, 

ad 
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ad fraBandum nobifcum et cum deteris pr/elatis procerlbus et fnagnaiibus ; 
and thofe of the council, ad traSlandum nobifcum et cum ceteris de confilio 
nojlroj as before is (hewn. 2, In the feats of their fitting ; the peers 
and biftiops fitting on benches, thofe of the confilium if not peers 
fitting on the wpolpacks in the middle of the hoiife. 3. In the extent 
of their fuffrages ; thofe that are peers or lords of parliament having 
voices in the legiflative power, but thofe of the conftlrum or dinar i urn 
having no voices therein. 

And yet we are not without an indance of their protellation 
entered againft bills that were highly derogatory to the common 
law, and againft the judgment and opinion of the chancellor and 
judges. Rot.parL 15. E. 3. n. 42. 

But as to their fuffrages in point of judicature in the lords houfe, 
it (hould feem by die many inftances inter placita parlidmenti tempore 
E. I. fome whereof are before mentioned, they had their voices and 
fuffrages therein. But about the time of £. 3. they began to be but 
in nature of afliftants or advifers, and the authoritative and judiciary 
power refted in the lords houfe, which what it was we fhall here^ 
after fee. 

Yet in matters of law their opinion (of the judges efpecially) 
when they became but in nature of affiftants, was in matters of lavV 
and judicial proceedings of fo great weight and authority, that the 
advice by them given was the rule of the judgment of the lords houfe, 
from which they very rarely if at all departed. This appears by infi- 
nite inftances. See for that purpofe the flatute of 14. £. 3. cap. 5. 
in the conftitution of the commiffion for remedy of delaj^s of juftice ; 
rot. pari. 14. £. 3. n. 30. on Stanton*s cafe, where dip judgment, not 
only of the lords houfe, but of both houfes of parliament, was guided 
by the judgment of the chancellor, treafurer; die major voice of the 
juftices and barons of the exchequer, et autres de councell de roy en le 

I 2 dit 
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dit parlement. The like rot. pari. 9. H. 5. n. 12. concerning ajKohi-. 
bicion in the cafe of Cooke^ parfon of Somerfliam : the judges and 
barons gave their opinions in parliament^ that no prohibition lay ; 
whereupon the cujlos Angl'ne and lords awarded felonc Vadroife de Us 
jujlices et barons, que nul prohibition gifoit fur k matter. And infinite 
inftances of this kind might be found in antient records. 

Yea and in later times alfo. i. i/. 7. 19. In cafe of a writ of 
error in parliament, the lords per confilium jujliciariorum proceed ad 
errorem corrigendum. And therefore in the cafe of the earl of Oxon 
and Lyndfey touching the office of great chamberlain, now reported 
by juftice Jones pag. 1 30. the lords gave their judgment conformable 
to the refolution of the greater number of the judges. And in the 
beginning of the parliament 1640, in the cafe for the barony of Gray 
de Riithen between Langreifti and the earl of Kent, where the quef- 
tion was, whether the rule of pojfejjio fratris de feodo fimplici facit foro^ 
rem hjtredem extended to a barony by writ, it was refolved by the 
opinion of the judges delivered in the lords houfe, that it did not. 
Though thefe were cafes only of advice and concerning matters of 
honour ; yet the lords gave their judgment conformable to the opinion 
of the judges. 

Now it is to be noted, that, although the confilium regis fat in par- 
liament, yet we muft remember, that tliey were (till under a double 
capacity, viz. 

Oke, as they were confilium regis or dinar ium. In which refpeft, 
as they bad petitions depending before them before the par^ 
liament ; ib they had in the time of parliament other petitions delivered 
to ihcm or to the king, and delivered over or referred to them, 
which did not concern the parliament at all. And upon thefe they 
proceeded to give aniWcrs according to the nature of them as at other 
times out of parliament, and they were received as formerly by the 
clerk of the council. Touching thefe, and what they might or 
might not do \n them, is at large declared fupra Chap. IV. 

They 
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They had another capacity or confideration, as being part of tlie 
king's great council in parliament, or at leaft as great and neceffary 
affiftants thereunto. And though till about the middle of R. 2. all 
petitions, as well in parliament as out of parliament, were diredted 
either to the king or the king and his council or to the king*s council ; 
yet the parliamentary petitions had a diftinftion from thofethat ordi- 
narily concerned the council as fuch. i. Moft of the parliamentary 
petitions had fomething in the ftile or body or prayer of the petition, 
which made it appear, that they were fuch ; as for inftance, au roy et 
a fon councell en parUment ; or it prays that a record may be brought 
into the parliament, or that relief may be given par roy et fon tresfagi 
councell en parUment. 2. The petitions in parliament had always a 
time prefixed for their delivery, viz. four or fix days in the beginning 
of the parliament. 3. For the moft part thefe parliamentary petitions 
were delivered to certain examiners appointed by the king the firft 
day of the pariiament, as Ihall be (hewn more at large in the next 
Chapter. But thofe that were not parliamentary petitions were re- 
ceived of courfe by the clerk of the council. Sedde his plus infr^. 



CHAP. 
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CHAP, X, 

CONCERNING THe] VARIOUS NATURES OF PETITIONS, AND HOW 

ENTERED, 

'T'^HE parliamentary petitions were of two kinds, I. Such as 
-"* came up from the houfe of commons, as being affented unto 
by them and fent to the lords. II. Such as were petitions of private 
pcrfons. 



r. Touching the former of thcfe I (hall fay fomewhat, but not 
much, becaufe it is not the thing I principally intend. Of latter 
times, efpecially towards the latter end of //. 6. and fo downwards, 
afts of parliament were drawn up in their full form, and fo fent to 
the other houfe or to the king, fometimes in this form (when it 
came from the commons). Item qua dam petit lo Uberata fu'ity iSc. formam 
a£lus in fe continenSy viz. and this avoided many great uncertainties and 
inconveniencies, which the courfe anciently ufed had occafioned. 

But in the elder times down fo low as H. 6. the petitions of the 
commons did not contain the formality of afts ; but after the con- 
clufion of the parliament the judges principally were employed, out 
of the petition and the king's anfwer, to draw out a formal aft, 
which was fent by proclamation into all counties ; and the afts, 
which were thus drawn up and proclaimed, were entered upon an- 
other roll, viz. the ftauite roll. Rot. pari. 2. //. 4. n. 21. Item ks 
commons prierent a nojlre feigneur le roy, que les befoignes fdits ou a f aire 
en ceji parkment foient enacts et ingrojes devant le depart er des jufiiccSy 
tant come ils aient en lour memory a quoi leur fuit rcfponduSy que le clerke 
de parkment ferra fon devoyer pur enaiier et engrcjer le fubfiancc da par- 

le?:-!ent 
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lement par advife des jujiicesy et puis le monjirer al roy et as feigneurs du 
parkment pur favoyr leur advife. 

And this made up the ftatute roll in thefe elder times. 

The petitions delivered by the commons were of two forts. Some 
were public ; fome were private petitions, prefented fiift to them, and 
by them preferred to the lords, which yet were reckoned amongft 
the petitiones communitatis. And it feems, that thefe were immediately 
indorfed as bills now zxtyfoit bay I au feigneurs ; and if affentedunto by 
the lords and king without any alteration, they did not ufe to indorfe 
the bill as now y fait bay I au roy, but it was delivered to the clerk of 
the parliament to be enrolled ; and if it began with the lords, it was 
not indorfed as now, foit bayl.al commons, but fent down without in- 
dorfement. And the commons indorfement is, les commons font ajfentus. 
2,j^. H. 6. 17. 18. per Kerby. And when anfwered and affented to by 
the king they then were filed, and were the warrant for the drawing ft 
up into an aft ; though in truth no fuch indorfement now appears^ 
• becaufe the petitions themfelves are not extant. 

And as far as I can conjefture, all thok petitiones communitatis, whe- 
ther private or public, were delivered immediately to the lords, as 
bills now are ; and fuch of them, as were agreed to by the houfe of 
lords, though it may be rejefted by the king, were entered upon the 
parliament roll. For it is evident, that the parliament roll was 
made up in the lords houfe, moft commonly by the clerk of die 
parliament, but fometimes by the clerk of the crown ; and although 
no exprefs aflent to thofe petitions is entered to be made by the 
lords, yet it is not to be thought, that it would be entered in the 
parliament roll in the lords houfe, unlcfs affented to by them.-rAnd 
thus far of the petitiones communitatis. 

For 
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II. For private petitions in parliament prcfented only by private 
perfons, they were of two forts, and accordingly were under two 
kinds of rolls or memorials. 

Some were immediately prefented to the lords either by the parties 
themfelves, or elfe fent thither by the council or auditores petitionum. 
Both thefe, if received and admitted by the houfe, were likewife 
entered on the parliament roll. 

Some again were delivered over by the receivers of petitions, 
cither to the confilium regis or the auditores petitionum, and by them in^ 
dorfed. And thefe petitions are not entered on the parliament roll, 
but were entered in bundellis petitionum parliamenti with their anfwers. 
Some of each bundle are preferved to this day, but diverfe of them 
loft or miflaid. 

So that befides the journals* of parliament we have three notable 
memorials of parliamentary tranfadions. 

1 . The bundles of petitions with their anfwers ; which by the 
hands of the receivers of petitions were delivered, fometimes to die 
council, fometimes to the auditors of the petitions, and by the 
council or auditors of die petitions anfwered without troubling the 
lords with them, 

2. The parliament rolls, confiding amongft other things of the 
petitions' of the commonalty whether public or private, and affented 
to by the lords; and of thofe petitions, which were immediately 
admitted by the lords from the petitioners themfelves ; or of fuch 
private petitions as were turned over to the houfe by the auditores peti- 
tionum or council. 

3. The 
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3-. The ftatute roll made up and coUedted out of the petitions 
prefented by the commons affented to by the lords, and therefore 
entered upon the parliament roll, and likewife affented to by the 
king. 

This is my conjefture touching the records of parliamentary 
petitions, and their entry upon the parliament roll or bundle of ^ 
petitions ; which though it feems probable, yet is but a con^ - 
jc(5ture, for the records are dark and obfcure touching it. . 
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C H A P.. XL 

TOUCHING THE TRANSMISSION OR DELIVERY OF PARLIAMENTARY 
PETITIONS TO AND FROM THE CONSILIUM REGIS. 

ANTIENTLY, as I have formerly faid, all petitions, as well 
parliamentary as others, were dircdtcd to the king, or to the 
king's council, or to the king and his council; which titling of 
private parliamentary petitions continued with very little if any varia- 
tion till towards the middle of R. 2. and then fome were directed al 
roy et al noble feigneurs a(femble en parlement ; which latter titling became 
more common and ordinary in the time of H. 4. and fo downward. 

.Before 8. £. i. it fhould feem, that as well parliamentary as 
other private petitions of this nature were received by the council 
xhemfelves, either immediately, or by the hands of the clerk of the 
council. But enfuing times made great changes in the manner 
pf tranfmitting of parliamentary petitions to the council. 

Claus. 8. £. I. Ryley 442. It was then fettled, that the par- 
liamentary petitions (hould according to their feveral natures be 
delivered to the judges of the refpeftive courts to whofe jurifdidtion 
they did refpedtively belong, viz. fuch as concerned the chancery 
to the chancellor, fuch as concerned the exchequer to the exchequer, 
fuch as concerned other courts to other courts (only if the bufinefs 
v/us great air merely depended upon flie king's grace, then the king 
to be acquainted with it, before any thing be done by them there- 
in) and that fo no petition come to the king or his council by other 
hands, that fo they might have leifure to attend the weighty bu- 
jTuiefs of the kingdom, &c. 

Glaus. 
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Claus. 21. £• 1. w. 7. in fceduld, Ryley 459. it was ordained, 
^»^ toutes petitions y que deji en avant ferrunt liveries en parliament^ foient 
liverees a ceux que le roy cjjigne a recevoir les, et que toutes les petitions 
foient tot a primer apres qu'ils font receves bien examines : et que eels que 
touchent la chdncelaire foient m'lfes en un lya% feveralmenty et autres que 
touchent les efchequer en autre lyaz, et aujifoit fait Je eels que touchent les 
juflices et puis celes que, et puis celes que ferront devant le roy et fon confail 
fever aument ^n autre lyaz, et auf]i celes que averont ejie refpondu devant en 
fsveral lyaz. . £/ auxi foient les chofes report devant le roy devant ceo qu^il - 
les commence a deliverer. . 

Claus. 3; £. 2. m. 23. in fceduldy Ryley 524. which was a&€r 
renewed in totidem verbis. 

Claus. 3. JE. 3. m. 13. infceduld, the receivers of petitions in fuch 
form as they were after in effeft ufed were eftabliftied at the requeft of 
the commons, viz. article le fifme, que les . chevalers gents de cityes de 
burghs et autres vills, que font venus a parlement par fon commandement 
pur eux et pur le people y,et ont petitions a liverer pur torts et pur grevances 
fails a eux, que ne poent eflre red^-ejfe par commune ley ne en autre manere 
fans fpecial garrant, il ne trove home, que leur petitions receive fi come 
foloit eflre en temps le roy fon pere en parlement, et de ce prient le grace et 
remedy. — Le roy voet, queen fes parlement s de formes gents foient aJJigne a 
receive petitions, et quails foient delivres par fon councell auji come eflre foloit 
en temps fon pere. — Delivres par fon councell as intended of difpatched or 
anfwered by the council* 

But although the council received the petitions from the hands of 
the receivers*; yet they rarely (if at all) exercifed any decifion or 
decifive jurifdiftion upon them, but only a kind of deliberative 
power, or rather direftion tranfmitting them to the proper courts 
places or perfons where they were proper to be decided, and fome- 
times wholly difmifling them becaufe no law is ordained in the cafe 
or ne poet eflre fait fans novel ley. Hence it is, that moil of the an- 

K 2 fwers. 
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fwers, that the council gave, were in nature of reniiffions of the 

petitions to thofe perfons or courts, that had properly the cognizance of 
the caufes. 

If the parliamentary petitions were a mere matter of grace, or 
• concerned the king moft immediately in point of intereft, the in* 
dorfement was coram rege* 

If the petition were properly relievable in the ordinary, couits of 
.law, the indorfement \V2iSy fequattir ad cotnmunem legetn^ 

If the bufinefe concerned the ordinary proceedings m the chan- 
' eery, then the anfwer was, mittatur ifta petiiio in cancellariamy et ibi 
fatjujiiiia ; and if there were matters of fad inquirable in order to 
the determination of the petition, mittatur ijta petitio in cancellarianr, 
et cancellarius faciat commiffiontm ad inquirendum de contentis in pet'ttione 
returnable into chancery, et fubinde fiat jujtitia per cancellarium. Thefe 
kinds of inquifitiona were thofe, that came under the title of brevia 
regis in the tenures, which were inquifitions taken by commiflions 
and returned into chancery, and hereupon fometimes amtyveas tnanus. 
Sometimes fcire facias granted. 

If the bufinefs concerned the exchequer, then the petition was 
fcnt into the exchequer, fometimes without writs direfting dieir 
proceedings, fometimes with writs ta the treafurer and barons to 
make allowances or difcharges, as the cale required. 

So that I do not find any confiderablc dilFerence in the proceed- 
ings of the council, either in parliament upon parliamentary petitions,, 
or out of pai-Uament in the other petitions to the council, st^ to point 
of decifion or determination of petitions, tarrying before tl^em; for 
xhe greateft bufmefs they did or jurifdidion they excrcifed therein was 
^emiflion of petitions to their prefer and ordinaiy jurifdiftiom 

Only 
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Only there were thefe differences between the rcmiilions. 

The ordinary petitions de conjilio were commonly remitted to 
die ordinary courts or places, where they were determinable as 
above. 

Rut pariiamentary petitions, th^ came to die council frotn thc^ 
receivers either mediately or immediately, had two kinds of remi/Sons, 
that were not fo ufual nor indeed prafticable out of parliament, which 
were principally theie two. 

I. Whbn the auditores petkianum were ^^ppointed in parliameni^ 
as w-e flaall fee in the nejct Chapter,, they were antiendy for the moft 
parif cect^ia feledb lords chofen by fihe kiag^ {^jD^et^mes fuck as wer« 
of his council, foni^etioies o^hers^ addad, ai><l a, feled member of the 
judges, together with the chancellor and treafurer, which were a kind 
of committee of the counciL And fometimes the petitions, that 
cam^'ta thpie auditors ^putionunvy were by them referred to the 
whole confilium orJinariMm^ and accordingly the petition was indorfed 
coram ce^jSlw. 

And therefore in the parliament roll of 8. £• z. there is a fpecial 
titling of one of the rolls, viz. m. 5, coram toto conJiUo ; and the next 
roll after^ viz, m. 6. refpanjienes coram rege et magno confiUo ; which 
feems to enforce the difference. 

And yet amongft theife very petitions^^ that were anfwered coram 
rege et magno cotifilio^ the words totum confilium and mqgnum confilium 
are ufed pronufcuoufly. 

Rot. pari &. £, z^ m. 6* peiitio h^minum de Lcfwithipl concerning 
the coinage of tin, the aofwer is> videtur auditoriius petitionum^ that 

the 
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the coinage {hould be at Leftwithiel, recitatis petitione et rejjf^onjiwie 
coram toto confilio, placet regi et conjilio, qtiod pramijfa fiant. 
« 

» KoT. pari S.E. 2. w..6..the titling of the record is^ refponfiones 
coram rcge ct magno conjilio in parliamento. Ibidem^ in. 6. pro comite^ 
AthoL Cejl petition fuit lue par commandement nojtre feigneur le roy en 
piein parlement devant prelats counter et barons et tons aulreSj^ et refpondue: 
par ajfent.. 

Ibidem, m. 7. under the fame title oi refponjiones coram regr et 
magno conjilio in the cafe of a prohibition to the bifhop of Chichefter 
and a petition thereupon to the king and his council, Refp. Videtur 
c-onjilio; quod for tna brevis non eft ccncepta fecundim ufum cancellari/e, undt* 
confulendum ejl fuper hoc cum domino rege. Pojlea habito colloquio ex: 
parte magni confiUi. cum domino- rege concor datum ejiy quod breve revo^- 
atur.. 

2. Again, many times the confiltum ordtnarium by their indorfemenf 
ftnt the petition coram magno conjilio y and-fometimes coram rege et 
magno conjilio in cafes of great weight and difficulty ; and the like* 
was done alfo by the auditor e 5 petitionum... 

BuNDELLA petitionum incerti temporis Ed.^. Ryley 65i, in the cafe 
of the prior of T7kford, there are two indorfements, one by the 
ccnjilium ordinarium, or at leaft per auditores petitionumy viz. coram 
rege et magno conjilio ; the other it feems by the magnum conjiliumy le 
confeil ne ajfent pointy que ceji' chofe' foit faite. T!\it Vi\iQ ibidem in the 
cafe of Sturmy coram rege -et magno conjilio y and then by the grand 
council declare queux projits. . 

And fometimes the anfwer of the auditores or of the conjilium or- 
dinarium being read before. the grand council, the-former anfwer was 
* ' corredled 
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•correfted and altered by anothej: apfvvcr of the grand council, fo that 
they were a check and controul upon them. 

- • Rot. pari. 8. E. z.m. lo. dorfi upon a- complaint made oi champerty 
by CeciUa Beauchamp againft William Inge, the anfwer of the con- 

•Jilium or dinar turn is correfted by the grand council, lldetur confiHo^ 
quod nullum remedium poteji fieri verfus IViUielmum de In^e antejuam in- 
quiratur de fa£lo vice<omitis. Pojlea petitio ilia kda coram mjgno conjilio 
vififq. fiatutiSy &?r. di^um efty quod capiat breve nomine regis verfus 
IViUielmum Inge, ftfibi viderit expedire. Eodem rotulo et m. . upon 

- the - petition of Thomas Haftings, . Fidetur confilio, Jl domino rrgi 

^placeaty quod dicla cujlodia efi refumenda in manum regis, &fr. But 
afterwards in the fame roll the forriier petitioh and anfwer being re- 
mitted coram magno confilio received quite a different anfwer. 

• 

In the fame parlianvent roll * Joan Borrefden prayed, diat flic 
.might not be barred by the warranty of her mother without affets to 
demand the heritage of her fatlier. The ro^///^;/^ r^f/V were of opi- 
nion (he ought not to be barred, and that it was within the reafon of 
-the ftatute of Gloucefter. But the magnum confilium difliked this 
anfwer, and gave another, viz. quia petitio ilia non potefi finaliter expe- 
diri fine explanatione ^ ideo ofiendatur coram majoribus, et fiat inde ex- 
planation 

Now what this magnum confilium in parliament was, partly appears 
by what hath been before faid ; and I ihall further iUuftrate it. 

( I .) It was not meant of xhc confilium orJinat ium ; for by what goes 
before it appears, that the anfwers by the confilium and the magnum 
confilium were many^timesdiffejcent ; and the latter fometimes allowed, 

• It is the roll not of 8. E. 2. but ofS. ^ 9. E. 2, m. 2, dcrf^-^V. H.' 

fometimes 
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fbmetiraes corredkci the anfwer. as well of the confilium ordinartum a« 

the auditores petitionum. 

(2.) It was not intended of both houfes of parliament; and the* 
ratlier, becaufe in the firft and fecond membrane of that, parliament 
touching the hofpital of St, Thomas of Aeon coram confilio^ and the 
liofpital of North AUerton coram magno confilio, and from thence 
adjourned into chancery, the petitions were both begun in the lords. 
houfe. 

(3.) And it feems to me, that it was not barely the Houfe of 
lords, as it conCfted fmgly of the prelates and nobility ; and efpecially 
for this reafon. 

I HAVE before obferved, that thefe petitions of the commonalty,., 
that are entered upon the parliament roll, are fuch as were aflemed. 
to by the lords of parliament. For, i , We have no reafon to think the 
lords, in whofe houfe the parliament roll was entered, would have 
entered it among the records of that houfe. 2. We have no other 
evidence of their confent, but that- entry ; and yet we. are fure they 
could not pafs into a law without it. 

And yet we fliall find inmany parliament rolls many of the com- 
mons petitions, that were there entered upon the parliament roll, re- 
ferred to the grand council, which could not be reafonably applied 
only to the lords in parUament, who had before given their confent 
to the petition. Fid. rot. pari. 50.^ £.3, n. 182. et 179. 178* I76, 
172. 160. 141. 140. and many more. 

I THINK therefore the magnum confilium in parliament was the lords 
houfe, as it had united or joined to it the conjilium regis ordinarium, a 
council within a council ; and that in antient time thofe things, that 

were 
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were txanfafted in the magnum con/ilium, came as well under the 
fuffrage of the chancellor, treafurer, juftices, and barons of the ex- 
chequer, as the lords. Indeed they had no voice in pafllng of laws ; 
but in matters and points of jurifdiftion and judicial proceedings they 
fpake their judgment and gave their reifons. 

And although in procefs of time they came only under the notion 
and title of affiftants ; yet they were affiftants of fuch a nature qua- 
lity and weight, that their advice guided matters judicial and judi- 
cial proceedings in the lords houfe. But of this hereafter. 

By what hath been before faid, 

(i.) It feems, that in many times the anfwers given by the audi- 
tores petitionum were viewed by the totum confiliufHy and read before 
them, and fometimes before the magnum conjilium ; but commonly if the 
parties concerned in the anfwer were not fadsfied with the anfwer, the 
party concerned did obtain a review of the anfwer by the council or the 
magnum conjlium, which fometimes affirmed, fometimes correfted the 
anfwer, 

(2O The like may be conjeAured of the anfwers given by the conjilium 
ordinarium. They were read before the magnum confilium, either of 
courfe or at the inftance of the party concerned ; and fometimes 
affirmed, fometimes correfted, by the magnum conjilium. 

(3.) That though the ordinary courfe of receiving parliamentary 
petitions, and handing them over to the conjilium ordinarium, or to 
the auditores petitionum, was by the receivers appointed by the king ; 
yet it was not always fo. For, i . It feems, that the petitiones commu- 
nitatis, whether general or in the behalf of particular or private per- 
fons, were immediately delivered to the lords by the commons, or 
their fpeaker or meflenger by them fent. 2. That many times, when 

L great 
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great perfons were petitioners, or if they could get die favour of the' 
houfe, private petitions were read immediately in the houfc of lord^ 
and there anfwered or proceeded in as the cafe required : and fuch* 
were oftentimes entered upon the parliament rolb, as appears. ifi. 
mofl parliamems in the beginning of the parliameiH; rolls. 

And thus far touching the receiving and tranfinitting of petitions 
by the receivers, fometimes to the confillum regis y fometimes to the' 
audiiores petitionunty fometimes to the lords houfe or magnum con/ilium^ 
Only I fliall 'add this one thing, thkt as in the beginning of the par- 
liaments, efpecially after 3. jE. 2. the king appointed the receivers of 
petitions ; fo there was always a *(hort time prefixed, within which 
parliamentary petitions ftiould be delivered, fometimes a week or 
lefs, to prevent the overcharging of the parliament with private pe-. 
titions^ 
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CHAP. XII- 

CONCERNING THE AUDITORS AND TRIERS OF PETITIONS* 

nPHE firft day of the parliament the king appointed the receivers 
-*■ of petitions, commonly three for England, and three for Ire- 
land Wales Gafcony and foreign parts, and prefixed a time for 
the delivery of petitions to them. 

He did likewife appoint two ranks of auditors or triers of peti- 
tions, viz. fome for England, and fometimes for England Ireland and 
Wales, &c. and fome for foreign parts. I (hall meddle principally 
with thofe, that concern England. 

This nomination of auditors of petitions was very antient ; for 
though in the moft antient times, as hath been before obferved, the 
concilium ordinarium, for the moft part, if not altogether, anfwered par- 
liamentary petitions of private perfons (for I fpeak only of thefe) 
yet to difburthen the council of that great incumbrance, that they 
might the better employ themfelves in matters of public importance, 
thefe auditores petitionum were fubftituted, and gave anfwers to parlia- 
mentary petitions. For we find as antiently as 8. £% 2» anfwers given 
to fuch* petitions by the auditores petitionum^, 

Kor. pari 8. £• 2. m. 3. Upon the petition of Katherine GifFard 
the anfwer is, videtur auditoribus petitionum ; and m. 6. dorf, upon 
the petition of the town of Leftwithiel, videtur auditoribus petitionum ^ 
fcfr. Yet th^ petitions were to the king and his council. 

These were Qilci auditores petitionum, and affigned fometimes />//;• 
oyer les petitions^ and fometimes pur refponder al petitions, and fome- 

L 2 times 
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times pur oyer et tryer les petitions : and this ftilc they continued in 
their affignation until after 28. E. 3. And during all that time they 
had power to indorfc an anfwer to petitions* This appears by their 
authority defcribcd by the king in the declaration of the caufe of 
fummons, rot. pari. 28. E. 3. n. 3. Le tierce caufe ej^ que ceux, que 
ont petitions a mitter en parlement pur grevances ou (fautres befoigneSy que 
7ie purroient ejire exployt hors de parlement y les liver ont as clerks foufecryes 
de les mettre en parlement y et le rot ajjignera certeins prelatz et autres grantz 
de les refpondre fef ent faire droit. And then the receivers and auditors 
of the petitions are named* 

But after 28. £. 3. they loft the name of auditores petitionum, and 
only were affigned to be triers ; whereby we may reafonably conjec- 
ture, that after 28, £. 3. they gave not anfwers to petitions, but 
only examined, whether they were proper for the pailiament, and 
then delivered them over, either to the confilium regis, or to die magnum 
conjiliumy to anfwer. 

And poffibly this may be the reafon of the petition of the commons 
in parliament, rot. pari. 36. £. 3. »• 31. ' Item pur tant que cejl par- 
lement feujl fummon pur redrejfer divers mifchiefs et grevances faites dl 
commons y et que chefcun que fe fentit greve mettroit fon bill, et ferroient 
les feigneurs et autres ajfignes de les oyer ; les queux feigneurs tjjint aJfigneSy 
ft nien touche le roy, font endocer les bilks coram rege, et iffint riens ejl fait, 
ne les grevances de riens redrefcez: plefe a fa bone grace d^ordeiner, 
que les ditz bills foient veues devant les dits feigneurs et chaunceller et 
treforer et autres de councell de royy refpondus, et endoceSy en manercy come 
droit et reafon demandenty pur Dieu et en oevre de charite; et ce devant le 
departir de dit parlement.-^KES?. Le Roi levoet. 

For indeed thofe petitions were indorfed coram rege, that concerned 
more efpecially his intereft or his fpecial grace, and were referred to 
tlie king himfelf. Ytt yid. rot. pari. 14. £. 3. »• 29. one bifhop, 

one 
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one earl, one baron, and five judges, calling, die chancellor, and 
treafurer when needful, \yerc fpecially afligned to fit upon the peti- 
tions coram rege, befides the general auditors of the other petitions. 

The firfl direftion and orderfbg of die petitions in parliament by 
the audltores petitionum in the time of Edward die third is that in the 
parliament of .HiL 6. E. 3, m. i. 2. isi 3. where were ajQSgned by the 
king three bifhops, two barons, and four juftices, a tryer et terminer 
les petitions ffAngleterre ; and others for foreign petitions. And it was 
accorded, that they calling the chancellor, chief juftice, and treafurer, 
or fome of them, (hould proceed to try and determine the petitions ; 
and that the pedtions fo tried and determined by them be fent into 
the chancery under one of their feals, and that the remnant of peti- 
tions fhould remain in the hands of the clerks receivers under the 
feals of the tryers till the morrow, and fo from day to day ; et que les 
petitions y que font a tryer et determiner devant le roy, foient tryes devant lui, 
appelles a lui tiels come il voudra ; et que mefmes les petitions demourgent 
fouth les feals des auditeurs ou afcun de euXy tanque ils font reportes devant 
le roy. ■:.•*■ 

And becaufe thefe auditores petitionum after their conftitution did 
anfwer private pedtions in parliament, and fupplied the place of the 
confUium ordinarium, and eafed them, and the bufineffes that came 
before them, was for the moft part in relation to fuits at law and inju- 
ries, the perfons, that were andently nominated auditores querelarum^ 
were for the moft part fuch, as were of the council judges and men 
of ability for that employment. But in after-times, as the grandeur 
of the lords prevailed, fo by degrees the power of the auditors and 
confUium decayed, by furcharging them widi a numerous company of 
prelates and lords, which poffibly were unacquainted with matters of 
this nature ; and fo the difpatches by the auditors and cohfilium weic 
impeded and incumbered* 

I WILL 
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I WILL thcicforc tekc an cftimatc of the audi tores quereUrum and 
their quality, as they flood antiently, and how gradually they were 
altered. 

14. £. 2. rot. pari. Ryley i86, for anfwering the petitions of En- 
gland, three bifliops, one abbot, two barons, and five judges. 

Rot. pari. 14. JE. 3. n. 21. fourbifhops, two earls, three barons, 
four judges. 

Rot. pari. 15. E. 3. «• 3. two bifhops, two earls, two barons, 
three judges. 

17. E. 3. two biftiops, two earls, two barons, four judges. 

18. jB. 3. two bifhops, two abbots, two earls, three barons, four 
judges. 

20. E. 3. one bifhop, one abbot, one baron, four judges. 

a I. £.3. three bifhops, one abbot, one prior, two earls, four 
barons, four judges. 

25. E. 3. three bifhops, three earls, two abbots, one baron, four 
judges. 

28. £. 3. three bifhops, three earls, one abbot, two barons, four 
judges. 

And in all thefe cafes the chancellor and treafurer were alfo to be 
<:afled, when there was occafion. How many, or which of the bi- 
fhops, earls, or barons, were of the council, it doth not appear. 
PofTibly many of them were fuch. But hitherto there was a reafonable 
balance held in the conflitution of the auditores querelarum, between 

the 
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the prelates and nobility of one part, and the chancellor treafurer 
and juftices of the other part. 

But afterwards, viz. after 28. E. 3. when thefe auditores became 
only tryers, the proportion of the nobility and prelates much 
Receded. 

36. £. 3. fix bilhops, two abbots, three earls, one baron, three 
judges. 

37. £. 3. four bifhops, three abbots, one duke, four earls, five 
barons, five judges. 

50. E. 3. nine bifhops, two abbots, five earls, three barons, four 
judges, calling the chancellor treafurer fteward and chamberlain, 
as there fhould be occafion. 

And afterwards the number of the nobility rather increafed among 
the tryers. 

So that as in time the fubflitution of the auditores petitionum 
took up much of that bufinefs, which was before done by the coun- 
cil ; and as they grew to be only tryers of petitions ; fo their autho- 
rity lefTened. And now the very tryers of petitions feem to be but a 
piece of formality ; for the bufinefs formerly tranfafted by die confilium 
auditors or tryers is now for the mofl part tranfafted in die lords 
houfe, or by committees of petitions, and odier committees of their 
own nomination.. 
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CHAP, XIII. 

A BRIEF RECOLLECTION OF WHAT HATH BEEN SAID TOUCHING 
THE POWER AND JURISDICTION OF THE CDNSILIUM REGIS 

AND THE AUDirORES PEriTIONUM. 

T HAVE in the foregoing Chapter gathered out of old and obfcurc 
-*• records the confilium regis, who they were, and what their power 
both out of parliament and in it ; and have brought them to their 
conjunAion with the houfe of lords in parliament, and fo making up 
that great court and council called the magnum confilium. I have alfo 
confidered the auditores petitionum, and what they were, and how tliey 
fupplied the place of the conJiUum regis in anfwering parliamentary 
petitions, and their various conftitutions and modifications. 

It will not be amifs to make a fummary collection of fuch things 
as have been before promifcuoufly delivered touching the* confilium 
regis y as may be of ufe in what follows, 

1. The conjlium, though in conjunftion with the houfe of lords in 
parliament, had never any voice in pafling of bills or in the legifla- 
tive power ; but the fame refided in the king the lords of parliament 
and the commons. 

2. But herein they had only a power of advice and afliftance when 
called thereunto : which power of advice had a double refpedt ; one 
to the lords, to afiift and advife them in pafling bills ; another to the 
king, when the bill pafled both houfes, to give the king their opi- 
nion touching fuch queftions as (hould be by or for him moved in 
council touching the fame ; for both which advices they were quali- 
fied by dieir experience, education, and learning, and by being 

prefent 
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prefent in the lords houfe or at the committee appoiiited touching 
f\3ch bills and. hearing the debates. 

3. They had no voice in the trial of a peer, unlcfs they v/cre 
^ers themfelves ; but were only affiftants to die court of high fteward 
^o give their opinions in naatters of law when required by the court. 

4. They had of right no jurifditSlion to proceed criminally to 
•cenfure any perfon, becaufe reflxained by the afts of 25. E. 3, and 
42, £. 3. But before that time, at leaft when in conjunftion with the 
lords houfe, they did together with the lords exercife a jurifdidion 
in criminals. And fome few inftances of criminal proceeding before 
•the ccnjilium regis were ufcd, fome by virtue of ceaain adts of par- 
liament giving them jurifdiftion in fome cafes, and fome by way of 
tifurpation, till 3. H. 7. 

5. They had not power to determine rights of freehold between 
party and party ; for it is reft rained by the fl:atute of 25. E. 3. 

6. They had power in conjunftion with ilie lords to proceed in 
errors upon judgments in the king's bench, until by degrees that 
power was appropriated to the lords ; but even then their advice in 
matters of law ought d4 jure to be demanded, and without apparent 
and great caufe to be followed. 

7. But out of parliament they had no power to hold plea upon 
writs of error, but had only an aflifling or advifing power. 39. £. 3. 
14. !• H. 7. 19. 

8. They had power, both in parliament and out of parliament, 
upon petitions coming before them, to remit and fend the petitions, 
fometimes by writ, fometimes by indorfemen, fometimes widi parti- 
cular di reft ion, fometimes with fpecial direftions, fometimes only 

M generally. 
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generally, to the proper courts to which the remedy of the matter 
complained of belonged ; but not to determine finally caufes, that 
were relievable in other courts. 

9. They had power, both in parliament and out of parliament, to 
proceed to the determination of fome caufes, that more fpecialljr 
concerned the king's intereft ; fometimes by virtue of an indorfement 
by the king foit droit fatty as in petitions of right ; fometimes by 
their own power, as in cafes of aid-prayer of the king, procedendo in 
loqueld et ad judicium^ fare facias to repeal patents, partitions, 
dower, and liveries of lands in ward to the king, traverfes, i»o«- 
Jirans de droits idiotd examinandoy atate prohanddy and fome odiers. 

And thefe were fometimes determined by this confilium in parliament, 
fometimes out of parliament; but moft commonly by the chancellor 
and council, and of latter times by the chancellor with the advice of 
the council. 

10. But in all ca(es, where a matter of fait was either put in rflue 
or inquirable, it was not done as now in chancery by examination of 
witneffes, unlefs in cafe of examination of an ideot : but either the 
faft was inquired preparatorily by an inquifition taken by virtue of a 
commifiion out of chancery ; or if an iffue were joined, it was fent 
into the king's bench to be tried, and then judgment was given in 
the king's bench, and fo it is ro this day. To this purpofc fee the 
notable record rot. pari. 9. E. 2. m. 7. where upon a complaint in 
parliament by Badlemire, conftable of the caftle of Briftol, for divers 
riots and mifdemcanours, they were called coram confilioy and the de- 
fendants by attorney appeared and pleaded not guilty, and a jury of 
twenty-four knights returned coram eonjilio found them guilty, and 
they made fine to 4000 marks. Vid. Jimile rot. pari. 5. R. z. n. 43. 
where Clivedon accufed Cogan ini parhament of treafon, and he 
pleaded not guilty, et de hoc ponit fe fupcr patrianiy and the cafe there- 



upon dXmiucd to a trial at law. 
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And this held, not only in the cafes mentioned lad, wherein they 
had a decifivc power de jurej or in cafes criminal or civil depending 
before them before z$* £♦ 3. but alfo in thofe cafes, wherein they 
by their power fometimes ufurped jurifdiftion afcer that ftatute. 
For trial of caufe$ by witnefles examined by commiffion was brought 
in by clergymen, who were chancellors, and were either dodors of 
the civil law and canon law, or much favoured it ; tliough now by 
its long ufage it is not in prudence to be fliaken. 
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C H A K XIV. 

CONCERNING THE LORPS HOUSE AND THEIR JURISDICTIOF^ 

^in HE lords houfe may be confidcred two ways. — i. Either fim- 
■*• ply as confifldng of the lords fpiritiial and temporal ; and upon 
that account they had a voice in the legiilative power; and the con^ 
Jilium regis or dinar turn ^ whether judges or others, unlefs they were alfo- 
lords of parliament, had no voice at all with them, but were and 
ftill are only to advife and aflift when called thereunto. — Or 2. as the. 
magnum confilium, confifting of a conjundtion of the lords of parlia- 
ment and the conjilium regis- 

Now whether their exercife of jurifdiftion, that is, decifion of 
caufes civil or criminal, were lodged in the houfe of lords in the firft 
capacity or in the fecond, or in neither, is here confiderable. 

And it feems, that in two fpecial cafes they had and ftill have 
jurifdiftion fimply in the firft capacity ; namely, i. in cafes of breach 
of their privilege by arrefts or fuits in inferior courts : — 2. in cafe of 
trial of a peer in cafe of trcafon felony or mifprilion of treafon by 
temporal lords.. 

But as to other caufes, efpecially between party and party, or in 
criminal caufes tliat concern not peers in capital offences, mifprilion 
of treafon, . &c. we muft diftinguifti the times. 

In antient times, efpecially in the time of £.1. they did de 
failo exercife a civil and criminal jurifdiftion, and had a great current 
of pradice and countenance of law in fo doing, as appears by the 
numerous judgments given by them in the time of £.1. libro par- 
liamenti. 

And 
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And it feems, that this jurifdiftion was fo exercifed in thofe times 
in the fecond capacity ; not fimply as they were lords of parliament ; 
but as together with the confejfus conjilii ordinarii they made up that 
great court called magnum confiUum in parliamento or curia parli amentia. 

And tliis I am perfuadcd to believe upon thefe accounts fpecially.. 
-—I. Becaufe the fummons of the lords is ad tra£landum fuper arduis^ 
negotiis regni : and though it is not impoffible, that under diat general' 
title they may be ordinary judges of private differences between party 
and party ; yet fuch feem to be too low and inferior to the end and 
reafon of their convention ; and if it were admitted would poffibly 
Gonfume their time about petty things, to the detriment of the great 
end and bufinefs for which they were called, ardua negotia ecclefiam et 
regnum cencernentia. — 2. Becaufe we ihall find the confiUum regis 
great officers and judges gave their confents and fuffrages widi the 
lords in parliament, as appears by thofe many inftances that all are in. 
the placita parliament i E. 1. — 3. Becaufe when the caufes deduced by 
petition in parliament were not fent to the feveral courts, as was 
rifual, but finally decided in the lords houfe ; they were many times 
determined by the confiUum ordinarium, if they were fmall and of 
little moment, or if tlie lords were taken up with matters of greater 
moment. 

And thus feems to be the flate of this bulinefs in thofe elder times. 

But in later times it grew to be otherwife. The lords being great 
men did by degrees gain ground upon the confiUum ordinarium, efpe- 
cially about the time of iJ. 2, and fo downwards, and the authori- 
tative jurifdiftion was claimed and ufed by die lords fpiritual and 
temporal ; and the concurrence of the judges and conJiUum ordina^ 
rium was ufed by way of afiiflance, though not without great deference 
and refpeft. So that as in the legiflative jurifdiftion the judges and 
confiUum ordinarium were but to advife and affifl when called ; fo it 

was 
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was alfo ufed in matters of jurifdidion where caufes came to be 
heard in the houfe of lords. 

As to the king's confent in matters of contentious j\irifdi6tion^ it 
is frequently mentioned in the judgments given in the lords houfe, 
as well antiently as of latter times* 

• This aflent of his was of two kinds. — i. A<5tual, which was many 
times de faBo given, but rarely if at all denied, when the houfe gave 
their judgment. And this confent of the king Is entered of record 
very frequently, as we fhall have occafion to fee hereafter. — 2. Vir- 
tual ; for although the king gave not his aftual aflent ; yet, it being 
fuppofed that the jurifdidion was lodged in the magnum con/ilium^ or 
the houfe of peers by the law of the land being convened by the 
king's writ, it was taken, that the king's confent is involved, though 
he were not adtually prefent. Voluntas regis in curia lucet, non in 
iamerd. 2. R. 3. as when a judgment is given in the king's 

bench, it is fuppofed to be virtually given by the king, when done by 
i^irtue of his commiflion authority and the law of the land. 

All this hitherto in this Chapter is faid only by way of conceflion 
or admiflion of the jurifdiftion of the houfe of lords in decifion of 
caufes. But that (hall be more ftridly confidered and examined in 
what follows. 
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CHAP. XV. 

CONCERNING THE JURISDICTION OF THE LORDS HOUSE 
SPECIALLY : AND FIRST CONCERNING THEIR JURISDICTION 
IN THE FIRST INSTANCE.. 

. rr'^HE jurifdiftion, as fometimes it hath been de faSto cxercifed, 
"■• and hath been heretofore by fome difputed, is of two kinds.— 
I. That, which is exercifed in the firft inftance or by way of original 
fuit or petition. — x. That, which is exercifed in the fecond inftance, 
either by way of adjourning caufes thither, or by way of writ of error 
or appeal. — As to the former of thefe, namely, jurifdiftion of caufes 
in the firft inftance, they are in their natures of two kinds : i. fuch as 
arc criminal caufes ; 2. fuch as are civil caufes. 

And certain it is, that de fa5io fometimes they have taken cogni- 
zance of caufes by petition in the firft inftance, as well antiently 
when the confiUum regis feemed to have a concurrent voice, as fince 
they came to be afliftants only. 

And although the moft ordinary and indeed the true legal me- 
thod of handling parliamentary petitions, as well by the confilium 
regis when before them, as the auditores petit ionum when before them, 
and the magnum confilium or houfe of lords when before them, was 
not to decide them, but to remit them to proper ordinary courts of 
juftices, fometimes generally, fonictimes with fpecial dircdlion ; yet 
it cannot ba denied, but that fometimes, as well antiently as mo- 
dernly, the magnum conjilium or lords houfe in parliament did proceed 
to decide and determine caufes brought before them by original 
petition. But how far or how juftly by the laws of the land this 
might be done, fliall be confidered, (i.) in general; (2.) in fpe- 
cial, 
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cial, under the feveral diftribution of thefe original caufes into caufes 
criminal and caufes civil. 

(i,) Certainly the original cognizance of caufes in ihc lords 
houfe was always highly incongruous and prejudicial to the people 
in many refpefts : as — i. By reafon of the great attendance that it 
required, in as much as neccflarily thefe caufes and their hearing 
muft give way to weightier matters. — 2. In rcfpcft that parliaments 
'Hvere of no long continuance anciently, and many times prorooued 
or diflblved before fuch caufes could be heard, and then tlie fuitor 
and defendant loft their labour and expence in attendance. — 3. The 
ancient courfe even in parliament was, if a matter were put in iilue, 
that either commiffions iflued out of chancery to try the point return- 
able thither, or clfe the record was fent into the king's bench to try, 
who alfo gave judgment ; fo that they were fain to go through 
feveral courts before they could come to a conclufion of the caufe. 
I never read of any trial in capital caufes by a jury at the lords bar, 
but only in the cale of Thomas lord Berclay, 4, £. 3. for the death 
of jE. 2. de quo infnu — 4. The modern courfe of trial by examination 
cf witnefTes, either vivd voce or by commiffion, is ten times worfe, 
becaufe the lords are thereby judges of fa6t as well as of law ; and 
whereas if a jury give a falfe verdift an attaint lies, here he is reme- 
dilefs if the lords make a wrong coUedtion or conclufion upon 
witneffes, and the party has loft that trial that the law of the land 
and Magna Chart a fo much affert, the legale judicium parium fuorum.-^ 
5, But that, which is more than all the reft, the lords are great per- 
fons ; and if they give judgment againft law, there is no appeal to 
any but themfelves. If there be an appeal to the houfe of commons, 
the lords will not allow it : if to both houfes, the fame muft pafs 
through the houfe of lords, who will be doubtlefs partial to their own 
judgment once given : if the appeal be to another parliament, it 
is true the lords may reverfe the judgment given by themfelves ; but 
who can expcft they v/ill do it ? 

The 
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The wifdom of the laws of England is remarkable in tliefe parti- 
culars. — I. That although the judges are conftituted by the king 
and chofen out of learned men knowing in the laws ; yet they are 
not nobles, nor peers of parliament, or fuch as would be too great 
to be called in queftion for corruption, or their judgments to be 
examined if there be caufe.— 2. That the ordinary courts of juftice 
are ftill under the check of a review by writ of error, if there be 
caufe : the judgments in the common pleas examinable in the king's 
bench, thofe for the moft part in the exchequer chamber, thofe in 
the exchequer before the chancellor and treafurer, and all of rfiem 
cither mediately or immediately in the court of parliament* 

But to begin with an original petition in the lords houfc, which 
is now (imply the court ctf the laft refort for appeals, is prepofterous 
and infinitely prejudicial to the peoj^e* 

So that if we may judge what is unlawful by what is higiily incon- 
venient, we have no reafon to think fuch a kind of jurifdidion in 
original fuits was lodged in the lords houfe^ 

(2O But befides this topic of inconvenience, there txt not only 
fundry petitions of the commons againft this kind of proceeding in the 
lords houfe ; but the ftatutes of 5* £. 3. cap. 9^ 25* £. ^.Ji% 5. cajK 44 &^ 
42. £.3. cap.y. are general, that none be put to anfwer in criminals with- 
out prefentment, nor touching his freehold without due procefs of law, 
which extend to all courts, and fome of the parliamentary petition* 
againft proceedings upon fuggeftion even in the court of parlia- 
ment. 

But I fhall defcend to particulars* 
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CHAP. XVI. 

CONCERNING THE JURISDICTION OF THE LORDS HOUSE 19 

CRIMINAL CAUSES* 

CRIMINAL caufes are of two kinds.— i. Such as ar^ capital, where 
the judgment is lo£s of life, as treafon and felony. — z. Such as 
are lefs than capital, where judgment conunonly is fine, imprifon- 
ment, and fometimes other corporal punifhment, as the pillory, &c. 

As to the former of thefe, there were anciently in parliament thefe 
feveral ways of proceedings* 

1. By way of authoritative declaration of treafon purfuant to the 
claufe of 25. £. 3. touching treafons not therein fpecified. And this 
was and ought to be done by the king lords and commons by a6t of 
parliament *. And this equally concerns all perfons whether peers 
or other. Such were the declarations of treafons touching John 
Imperial rot. pari. R. 2. the treafon of \ for breaking 
prifon, rot. pari. H. 6. And therefore the declaration of the lords 
only acquitting "the fadt of the earl of Northumberland from treafon 
rot. pari. 5. H. 4. being only by the lords, was not fuch a declaration 
as was warranted by 25. E. 3. de proditionibus. But this concerns not 
the bufinefs in hand. 

2. There was antiently a courfe, upon an accufation in the behalf 
of the king or by his command, to give judgment of death by the 
lords with the king's aflent. And (uch was the proceeding rot. parh 

* Nota, the caie of the judgment of the earl of Saliibury though dead 2. ^. 4. n. 50* 
was upon a kind of conditional attainder by a6t of parliament r. H, 4. n. . if they 
ihould after uke part with R. 2. Placita corona in parliamento i. /^. 4. n. 10. upon the 
petition of the commons. • 

t The cafe of fir John Mortimer in 2. B, 6. is probably meant. See rot. parL 
V. 5./. 20Z.— -F. H. 

4. E^ 
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4^ £• 3. againft fome peers, as Mortimer and Matravcrs, about the 
death of £. 2. at which time alfo the lord Thomas de Barclay, though 
he were unqueftionably a peer of the realm, and was fummoned to 
; and fat in divers parliaments before and after, yet waived his trial. 

by peers and pleaded not guilty to the accufation, et de bono et malo 
ponit fe fuper patriam ; and a trial was thereupon had by twelve 
I knights and efquires of the county of GJoucefter in pleno parliamento at- 

I the lords bar, and by them he was acquitted ; - the only precedent 

I that ever I faw of a trial of a peer by other than his peers, and that, 

by a jury appearing at the lords bar in parliament. 

But befides diefe peers, that were tried upon an accufation of trea- 
fon thus exhibited, there were fome that were not peers had judg- 
ment of death given upon them, as Beresford Gurney and others 
for the fame offence. But there is a folemn memorial entered upon 
the roll n. 6. ne trahatur in confequentiam, viz. 

Est ajfentu et accorde per noire feigneur le roy el touts les feigneurs en 
pleinparlementj que tout foit il que les dits peeres come Judges de parkment 
emprijirent en la prefence noire feigneur le roy a faire el rendre les dits 
judgements per ajfent du roy fur aucunes de eux que ne fuerent pas leur pereSy 
tl ce par enchefon de mpirder de feigneur lige et deJlruSiion de ceiui que fut 
cy pres de fane roy all etfilz du roi. ^e pour t ant , que les dits peres que are 
font, ou les peres que feront a temps avenery ne foienl nies tenusne charges 
a rendre judgement fur autres que fur peres y ne a ce faire. Mes ayent les 
peres de la terre poer eins de ceo pur touts jours foient difcharges et quiles. 
Et que les avant dits judgments ore rendus ne foient my irete en en-- 
fample n'en confequence en temps en venir, par quoi les dits peres puiJjTent 
etre charges defores d'adjudger autres que lur peres contre le ley de la terre y 
Ji autiel cafe aveigne, que dieu defend. 

Though this declaration is in part to own their power, but to dif- 
own any compulfion upon them to give judgment upon others than 

N 2 their 
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thtir peers ; yet the conclufion tells us, that fuch a judgment is 
againft the law of the land *. And it is obfcrvablc, that though 
the cafc then in hand was a judgment of death, yet the tenor of the 
declaration is generaL 

And yet the lords were not as good as dieir words ; for in the cafe 
of Gomenies and Wefton i. R. 2. though they were no peers, 
judgment was given againft them for treafon ; and the like was done 
in Hall's cafe i. i/. 4. 

Yet it feems, even before the ftatute of i. H. 4* hereafter men- 
tioned touching appeals of treafon and other mifdemeanors, the 
party accufed by fuch a private impeachment might decline the trial 
by the lords by examination of witneiTes, and put himfelf upon a 
trial by the country. 

And thus rot. pari. 5, U. 2. n 43. when Clivedon accufed Cogan 
in the lords houfe in parlian^nt for a treafonable offence, the party 
impeached, being only a commoner and no peer, pleaded not 
guilty to the impeachment, et de ceo tl foy mette de bone et male 
fur le veriit de payiSy et fur ce al fyne de ce parlement fuerent les partyes 
adjournes devant les jufiices a la commun ley de quant que appartient a ct 
ley. 

And this is agreeable to Magna Chart a , cap. 29. necjuper eum ibimus 
niji per legale judicium parium fuorum. And this being duly confidered, 
may perchance go far in impeachments of commoners, efpecially 
by private impeachments, and poffibly by others, as to the point of 
trial by examination of witn|^es before the lords in criminal 
caufes. 

JSoME indeed have thought this declaration of 4. E. 3« being done 

• Fid. Jeum, Dm. Proc. 2 Jtdj i689,— F. H, 

thua^ 
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thus folemnly h pleno parliamento was a ftatute * or aft of pailia* 
ment. But that feems not fo clear. But it was certainly as folenin 
I a declaration by the lords as could be made lefs than an aft of par- 

I liament, and is as high an evidence againft the jurifdiftion of the 

lords to try or judge a commoner in a criminal caufe as can poffibly 
be thought of: i. becaufe done by way of declaration to be againft 
law : 2. becaufe it is a declaration by the lords in difaffirmance of 
their own jurifdiftion, which commonly judges chufe rather to am- 
plify, if it may be, tlian to abridge. 

3, The third method of proceeding in capital cafes, as alfo 
fometimes in caufes merely criminal, was by a kind of parliamen- 
tary appeal by certain lords appellants. Thus it was done in the 
great procefs in parliament 11. jR. 2. by the lords appellants, and 
afterwards in 21. i?. 2. by lords appellants of the contrary faftion*- 
And this not only, where peers were appealed, but where com- 
moners were alfo appealed, who had in thofe cafes judgment of 
death. 

4. The fourth courfe of proceeding even in capital caufes was by 
articles of impeachment by the houfe of commons. And this was 
commonly ufed, not only before the flatute of i. i/. 4. de quo infra ^ 
but after, as in the impeachments of Gomenies and Wefton and 
the bifhop of Norwich i . &f 7. JR. 2. Lyons and Alice Peres 50. £. 3. 
the duke of Suffolk in 28. H. 6. the duke of Buckingham 3. Cha. the 
carl of Strafford in 16. Cha. and divers others : and that not only in 
cafes capital, but fuch as were (wily mifdemeanors. 

Now to give an account how the law hath been taken touching 
thefe kinds of proceedings^ and what hath intervened touching 
them. 

* The judges in 1689 incUncd to this opimont See Joum, Dm* Pr9c. 2 July 1689. 
— F.H. 

1. For 
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1. For the firft of thefe there is no queftion ; for fuch declarations 
by the king and both houfes in purfuancc of the ftatute of 25. £. 3. 
are of the ftrength of a6b of parliament, 

2. For the fecond of thefe, viz. impeachments of treafon by the 
king^s minifters, as his attorney generals, this hath been held againft 
law, and particularly againft the ftatute of 25. E. ^.Ji. 5. cap. 4. before 
recited. And though it were a turbulent time, yet it was fo granted by 
the lords themfelves in the impeachment prefented by mr. attorney 
Herbert againft lord Kimbolton and the five members of tlie houfe 
of commons, and the profecution thereby defifted from, and the 
accufation withdrawn. And indeed the ftatute of i. H. 4, feems to 
include this cafe. 

3. As to appeals of treafon and mifdemeanors, though they were 
in ufe at the common law, as appears by Britton cap. . and 
much ufed in parliament, efpecially in the time of jR. 2. yet by the 
ftatute of I. i/. 4. cap. 14. all appeals of treafon and alfo of mifde- 
meanors in parliament at the profecution of any private perfon are 
wholly taken away. For the words are general, that no appeals be 
from henceforth made or in any wife purfued in parliament in time to 
come. Vid. rot. pari. 8. jH". 6. «. 38, 

• And therefore in this parliament now continuing by prorogation, 
where the earl of Briftol delivered in articles intitled of high treafon 
and other mifdemeanors againft the earl of Clarendon, upon a folemn 
reference by the houfe of lords to all the judges, it was unanimoufly 
refolved and fo reported, that both as to the matters of mifdemea- 
nors as well as thofe of high treafon this impeachment was againft 
bw and -againft the ftatute of i. i/. 4. c. 14. 

It is true, that rot. pari. 15. E. 3. n. 41. there was a judicature 
fet up by aft of parliament in the, lords houfe for mifcarriage of 
public minifters, viz. que foient oujies et punifes par le judgement des 

peres 
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peres et autre s covenabksy mifes ; et fur ce le roy ferra prononcier et faire 
execution fans delay fohnc le judgement des peres en parkment. But this 
jurifdidtion lafted not long ; for by the parliament of 1 7. £. 3. n. 23. 
that whole parliament is at once repealed, et perdu le nofme de fiatut 
come eel qu'ej prejudicial et contraire as leyes et ufages de realme et at 
droits et prerogatives de nofire feigneur le roy, and was never enafted 
again. 

4. Bur as to a criminal proceeding upon an impeachment fent up 
to the lords by the houfe of commons, that was never efteemed 
within the prohibition of the ftatute of i. if. 4. and accordingly it 
was declared by the judges in that refolution above mentioned in the 
cafe between the earls of Briftol and Clarendon* And the reafon is ; 
becaufe the accufation or impeachment of the houfe of commons is 
in nature of the higheft prefentment or indiftment by the grand in- 
queft of the whole kingdom* 

In rot. pari. 2. H. 4. n. 30, after the making of the ftatute of 
I • i/. 4. there was a ftrange judgment of treafon given againft the 
earl of Sali{bury after his death by the houfe of lords*. Rot.parL 
2. H. 5. p. I. n. 12. a petition of error by his heir was preferred 
and received by the lords ; and among other apparent errors, which 
are entered rot. pari. 2. i/. 5. /. 2. «. 13* he affigns this for error, 
that the judgment was given fans petition ou affent de communes en le 
dit parkment y queux de droit ferront peticioners ou ajfentours de ceo que 
ferra ordeine pur ley en parlement. The lords neveithelefs afErmed 
their judgment ; and in 9. H. 5. the earl obtained an a6t of reftitu- 
tion. I only mention it to this purpofe, that notwithftanding the 
ftatute of I. i/. 4. an impeachment by the commons was always 

* But fiota this judgment againU the earl of SaliA>ury after his death was in purfuance 
of a kind of conditional attainder, if ever he took part with R. 2. ^/V, ret. pari. 
I. H. 4* 

allowed i 
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allowed ; and accordingly it hath been pradifed in all fucceeding 
ages fiAcc. 

The caufes before mentioned are indeed principally capital caufes, 
as treafon and felony. But withal the refolutions in the cafe of the 
earls of Briftol and Clarendon extend the ftatute of i. i/. 4. to cri- 
minal caufes that are not capital : and the plain words of the ftatutos 
of 25. 28. &f 42. £. 3. againft putting men to anfwer upon fuggeftion 
without prefentment extend equally to all criminal caufes as well as 
capitaL 

And yet I muft grant, that even in criminals the hoiife of lords 
did exercife a jurifdidion as well after thofe ftatutes as before. 

I. In all cafes, where by fpecial afts of parliament the king's 
council had jurifdidion, which are remembered fupra Chap. IV. 
there the magnum conjilium or the lords houfe had a jurifdidion. And 
although it feems, that at firft or in the more antient times the lords 
and confilium regis made as it were but one magnum conJUium in parlia- 
ment ; yet when in procefs of time the whole power was affumed by 
the lords houfe, fo that diey became the court and the judges and 
others of the conjilium oriinarium became but afliftants, the lords in 
parliament carried with them the authoritative jurifdidion in thefe 
cafes. 

2. Whereas by die tacit conceffion of the commons petition in 
parliament rot. pari. i.R.i. n. 87*. and the fuller enforcement thereof 
rot. pari 2. R. 2. p. 2. «.4. both mentioned at largeyir/)rtf Chap.IV. 
there was a loofe left for fome jurifdiftion in the covmcil, where the 
offenders feemed too great for an ordinary profecution, or the nature 
of the oflfence carried on by oppreffion with a high hand ; die houfe " 

• Fid. rot, pari. I. H. 4. n, 162. confirxmng the ftatute i. iJ. 2. 

of 
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of lords after the abovementioned ftatutes did many times intcrpofc 
with their power, and called the offenders before them upon conv- 
plaint of private perfons. But it rarely ended in any judicial 
puniftiment, unlefs the parties fubmitted thereunto ; but only a due* 
provifion to amend the inconvenience. 

Such were thefe that follow. 

Rot. path 4. i?» 2. ». 17. touching fome dangerous letters lijp* 
pofed to be written by Ralph Ferrers found to be forged, and there^ 
upon rot. pari. 5* i2. 2. n>.^%. difcharged. 

Rot. park 5. :R. 2. ». 45. a great riot by the town of Cambridge 
upon the fcholars. They fubmit themfelvcs de alto et bajfo to the 
king's determination ; par ^ertu de quel fubmijfion le roy par advice de 
f relates et feigneurs en ce psrlement ferzcs their franchife, and gives 
pan to the univerfity, and rcftores the reft to the town. 

KoT^ pari. 8^ R. 2. n. 12.* Candifti upon the complaint of the 
chancellor for a fcandalous defamation by a petition- He Candifh 
is fined ajad imprifoned. But this is but purfuant to the a6t of par- 
liament againft thofe^ tbajt faU in proof of their petitions. 

Ibidem «. 19. the townfmen of Bury ^judged by the lords to 
be bound to the abbot in bonds with certain conditions, nient objlant le 
<Qmmune ky da tarre efi encounter c^ graunt et ordonnance ; for it was a 
capitulation by the townfmen by confent to gain a pardon. 

Rot. parL 15^ iL 2. «. 16. upon the petition of the prior of Hol- 
land touching a not and forcible entry, a commiflion ifTued to a 

• There is an error in this refcrente ; ». i«. of 8. R, 2. being the cafe of Walter 
Sibill, who was fined and ioprifoned for defaming Robert de Vere, earl of Oxfords 
—F. H. 

D ferjeant 
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ferjeant at arms to take and bring in the rioters. They came and 
confefled the riot, and were committed to the Tower till tliey made 
fine to the king, which they did. This is the only cafe of latter 
times, wherein offenders of this kind were fined ; but yet it was 
agreeable to law ; for they had by the aft of -f cognizance of 
fuch cafes. 

Ibidem ». 17. the abbot of St. Ofyth complained of oppreflion 
and maintenance by John Rokell. He was committed ; and after 
the difference ended by the award of the duke of Guyen. 

Ibidem «. 19. Brian committed for putting a papal bull in exe- 
cution. This was within the cognizance of the lords by the ftatute 
of provifors, which refers it to the conJiHum regis. 

Ibidem «. 20. 21. Hardinge committed to the Tower for a falfe 
accufation againft the archbiftiop of Canterbury. This was but inci- 
dent to their jurifdiftion. 

Rot. parL 16. R. 2. n. 19. Richard Gomefler complaining of the 
power and oppreflion of his adverfary referred to an award ; and if 
not ended that a good jury be returned in the fuit in the court 
below. 

KoT. pari. 17. R. 2. n. . between Windfor and Scrope touching 
champerty. The defendant acquitted by the judgment of the lords 
fpiritual and temporal. 

Rot. pari. 4. H. 4. n. 19. between Pomeroy and Courtney touch- 
ing a riot, forcible entry, maintenance, and oppreflion in a fuit at 
law. Diredion given only that a good jury be returned. 

f The original has a blank here.— F. H. 

Ibidem, 
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Ibidem «• 20. between the abbot of Newnham and Courtney 
for a forcible entry and other outrages. Courtney committed and 
ordered to keep the peace. 

Ibidem n. 21. Poitington againft the fame Courtney for oppref- 
fions and undue obtaining of releafe. The releafe, by confent of 
Courtney and -judgment of the lords and king, thereupon vacated, 
and a fpecial aflife direfted* 

Rot. pari. 13. //. 4. n. 12. between the lord Rofs and Tirwhltt 
for riots. Referred to the archbilhop's award, and by him ended. 

After the time of H. 4. I find very little footfteps of proceeding 
in the lords houfe in cafes criminal : but people took their ordinary^ 
couife at law ; or if they rcforted to parliament, they began in the 
houfe of commons, and then it was tranfmitted by tliem to the lords, 
and it ended in a bill or aft of parliament. 

And thofe cafes above mentioned are the mod that I find after 
25. £. 3. which neverthelefs appear for the moft part to be, either 
in fuch cafes where the houfe of lords as the magnum cofijilium regis 
had jurifdidtion by afts of parUament, as in great riots, falfe accu- 
fations before themfelves ; or where by the power and outrageous 
oppreflion and violence of men of power the proceeding of the com- 
mon law was obflxufted ; and by the power of the lords houfe and 
their interpofition diat obflruftion removed, and fuics remitted to 
their ordinary regular courfe in the ordinary courts of juftice. 

And indeed in thofe turbulent times diere was great neceflity and 
ufe of fuch interpofition of the lords houfe to preferve the peace, and 
to alTord the law its due courfe and current ; and therefore in thofe 

O ^ ads 



*co JtmiSDICTlOS OF LOADS HOUSE OR PARLIAMENT. 

a£ts of I. R. 2. and 2. R. 2. above mentioned tacidy allowed even 
to the confdlum ordinarium. 

And hence it was, that when rot. pari. 2. //• 6. ». 16. the private 
council of that young prince was eftabliflied, and their power de^ 
clared by ad: of parhament, it is fpecially provided, that all bills 
before them, that contain matters terminable at common law, be re- 
mitted there to be determined ; but if fo be the difcretion of the 
council feel too great might on the one fide and unmight on the other> 
there they might difcreetly interpofc, that fuits be fairly carried. 

■/ 
And though poffibly as well the lords houfe, as the king's council, 
by occafion of thefe admiffions and exceptions, might in fome cafes 
exceed ; yet neither the one nor the other took upon them an univer- 
fal or common jurifdiftion in criminal caufes, but left them ordinarily 
to the ordinary courts of juftice^ 

But in all cafes, where the evidence of the faA was not clear by 
the confeffion of the parties or great notoriety of the faft, the party 
complained of might plead the general iffue, and put himfelf upon 
the country. And then the complaint was cither fent into the king's 
bench to be tried, which was the uf\ial courfe ; or fpecial commiffion» 
of enquiry iffued to try it by inqueft ; or (which was very rare) it 
was tried by a jury returned coram rege et confilioy as was done in the 
cafe between Bartholomew Badlefmer conftable of the caftle of 
Briflol and the mayor and comnwnalty of Briftol ; where the jury 
was returned coram eonfiUoy and found the defendants guilty, for which 
they made fine of two hundred marks, rot. pari. 9. E. 2. n. 7. 
which though it were a procefs coram conjilioy yet it feems to be in 
the lords houfe in parliament, becaufe entered there of record ; the 
only example of fuch a trial in parliament, except that of 4. E. 3. 
of the lord Barclay abovementioned, and that of Alice Peres, rot. 
pari. I. i?. 2. who pleaded not guilty, and was tried by a kind of 
jury.. 

And 
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And thus much of mmiiml proceedings in the loals houfc* 
Wherein I nveddk not with proceedings in cafes of breach of privi- 
lege, becaufe of another nature. Nor have I mentioned itiany cafes 
before 25. E. 3. in the times of £. i. and fome in the beginning of 
£• 3. becaufe before the ftatutes of 5. 25. &? 42, £. 3, which were 
made againft proceedings without due prefentment. Nor have I 
mentioned the proceeding againft Lee rot. pari 42. £. 3. ». 21. 22* 
fefc, that againft Lyons the lord Latimer and others rot. parL 
50. E. 3. n. 17. 204 againft Gomincs and Wefton rot. pari. i. R. 1^ 
n. 38. that againft the biftiop of Norwich, -f- i?. 2 ; that againft the 
dukes of Surrey and Aumerle marquis of Dorfet earl of Gloucefter and 
John Hall touching the murder of die duke of Gloucefter % • for 
he, that carefully looks into all parts of the records of thefe proceed- 
ings, will find them, either by the promotion or petition of the 
houfe of commons, or in purfuance of adts of parliament direft- 
ing ; and therefore 1 do not mention them. 

And the like method of impeachments of the houfe of commons 
delivered into the lords houfe, againft as well commoners as peers, 
hath been frequently ufed in latter times. Whereupon the lords, 
took the defence or anfwer of the perfons impeached ; received 
proofs ; and upon a private debate among themfelves firft had, 
agreed touching the cenfure whether guilty or not guilty ; and if 
guilty, then proceeded to the particulars of their cenfure, and often- 
times acquainted the king with their fentence.. And when the 
lords were agreed of their judgment, they fent to the houfe of com- 
mons to acquaint them they were ready for judgment. Whereupon: 
the houfe of commons came up to the lords houfe with their 
fpeaker, and demanded judgment againft the perfons impeached ;: 
and the lords being in their robes, the chancellor or other fpeaker of 
the lords houfe read and pronounced the judgment of the lords* 
This was the method ufed in the parliament 1620 in i8, Jam^ 

t Rot. pari. 7.R. 2. n. 15,— F. H. J Rot. pari. i. H. 4.,— F. H.. 

againfli 
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j^gainftthc lord chancellor Vcrulam, ao. Martii 1620, 3. Mali 1621, 
4* Maii 1 62 1, againft fir Thomas Michel; 4, M/ii* 1621. againft 
Yelverton ; 15. A/^/7 1621. againft Flood, who was firft cenfured 
by the houfc of commons, (whereof the lords complained as an 
intrulion upon their judicature) and then after a conference between 
both houfes cenfured by the lords, c^. Mail i62i, 25. Afo/ii62i, 
The like method of proceeding in all points in the parliament 
21. Jam. as againft the lord treafurer, viz. the earl of Middlefex, 
as appears by the journal book of that parliament. 



CHAP. 
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CHAP. XVII. 

CONCERNING THE JURI6DICTJ0N OF THE HOUSE OF tORDS XN 
CIVIL CAUSES XN THE FIRST INSTANCE. 

I COME to confider die jurifdidion of the houfe of lords in civil 
caufes by original petition or in the firft inftance* 

The exercife of jurifdidion in cafes of this nature is of two 
kinds. — I. By way of tranfnxiffion.— II. By way of decifion or final 
determination. 



I. As to the former of thefe, it is without queftion, that the (ame 
was always exercifed by the confilium regis as well in parliament as out 
of parliament, and by the magnum confilium in parliament, and by 
the houfe of lords when they affumed the judiciary power folely to 
tbemfelves. 

And this was nothing elfe but a remitting of petitions and peti- 
tioners to the king's ordinary courts ; fometimes generally ; fomc- 
times fpecially, widi fpecial diredtion either touching the procefs or 
fome circumftances or direftions of proceeding, whereby the ordinary 
courts were aflifted and proceeded to the final determination of 
caufes : and was indeed rather an aft of advice council and direftion, 
than any decifive or determining jurifdiftion.. 

And of fuch kinds of direAions both the antient and later par- 
liament rolls and bundles of pedtions are full ; and it was and h 
unqueftionably allowed to that houfe, and was of great ufe to the 
people* 

II. As 
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II. As to the fecond, the decifive or determining jurifdiftion, fuch 
a jurifdiftion as ended in a judicial fentence or judgment and coer- 
cion or execution thereupon. And this is conliderablc under two 
refpedls or relations: — (i.) In fuits, where the king's intereft was 
concerned :-r(2,) In fuits or petitions between paity and party. 

(i.) Touching the former of thcCe, it is certain^ that in many 
•cafes the lords had jurifdiftion to give a decifive judgment. Such 
were cafes of petitions of right indorfed by the king to t'le houfe of 
lords ; monjhans de droit ; ordering of procedendo in loquild or ad judi- 
<!um upon aid^prysys or rege inconfulto upon difcuffion of the cafe, 
^ tat e probanda, idiotd examinando, interpleading upon livery prayed* 
And hitherto may be referred many of the cafes inter placiia parlia^ 
menti Edzvardi primi, the pleas coram magno confilio roKparl. 8. £. 2. 
m. I . £^ 2. for the hofpitals of Thomas of Aeon and North Allerton, 
ifot. park 9. £. 2. «• 3. dorf. the great plea for a livery by the fifter* 
^wl coheirs of Gilbert of Clare earl of GlouceOier a^ainft the widoiw 
<)f th€ faid earl, who to obftru<a: the livery alfedged Ihe was with 
child ; where, after many tranfadions at length coram archiepifcopo 
Cantuariry et aliis pr^latis et comitibus et baronibus, cancellario, thefau* 
rarioj jufticiariis de utroque banco, canceUoi'io et baronibus de fcaccario, 
€lericis de cancellarid, et aliis de confilio domini regis, ibidem recitutus fuii 
iotus proems ; et quia apparet, quod tantum temporit elapfum fuii 
i tempore mortis pr^ediSli comitis, concordiatum ejl, quod coharedes ad'h^rre^ 
ditatem comitis admittantur. 

The like was that great plea of the biAop of Durham, ibid\ m. 8. 
for royal efcheats, and infinite more. 

And hitherto may be referred the cafes of titles of honour and 
precedence between the nobility; though regularly fuch cafes come 
firft CO the king, and by reference from him to the lords. For thefe 

matters 
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matters of honour, whereof $he lords are proper judges, fuch were 
the cafes rot. park 1 1. -ff. 6. n. 32% for the carl of Arundel, where 
judgment is given for him by the king de advifamento et affenfu pr^'* 
latorum ducum comitum et baronum in parliamentd* 

Bur it is true rot. pari. 3. H. 6. rt. 11. in the controverfy for pre- 
cedence between the earls marihal and Warwick it is judged by 
the king, de avifamento et ajfenfu dominorum fpiritualium et temporalium, 
et communitatis regni, necnon jufiiciariorum, fervientium domini regis 
ad legerriy et aliorum de confilioy that the earl marflial as fon and heir 
of the duke of Norfolk nomine fiilo et honor e Norfokia gaudeat et utatur, 
and fo had precedence* 

Rot. pari. ±j. H. 6. n. 18. the cafe of precedence between the earls 
of Arundel and Devonfhire, and referred to the judges* They re- 
turn their anfwer, that the cafe ought to be determined by the king 
and his lords, and not otherwife* Judgment given by the king by 
the advice and affent of the lords fpiritual and temporal for the 
earl of Arundel to enjoy the place and precedence by reafon of the 
caftle and honour of Arundel. And of the fame nature were the 
decifions of the houfe of lords on the titles of the office of great 
chamberlain and earldom of Oxon in 3. Car% i. and of the title of 
lord Gray de Ruthen in the beginning of the parliament of 16. Car% i. 
by reference from the king to the houfe of lords* 

(2.) But as to petitions between party and party concerning mat- 
ters of private intereft, how far the lords could or could not exercife 
a decifive or judiciary determination in the firft inflance, hath of late 
been a great caufe of contention. 

To come therefore to fome certainty in that cafe, we muft fup- 
pofe the matters, wherein relief is defired by fuch petitions, fall 
necefTarily under one of thefe two heads, viz. First, Either they 

P arc 
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are fuch as are relievable in the ordiiury courts of juftice : Or, Se- 
condly, They are not relievable in the ordinary courfc and coints 
of juJiice.. 

As to the FiR&T of thefe cafes, it is certain, that the lords had 
no decifive jurifdiftion in fuch cafes ; but were only to indorfe the 
petitions with a remiflion to the ordinary courfe and courts of 

juftice. 

This appears abttndantly, 

1. By the conftant declaration of the king and both boufes of 
parliament declaring their jurifdidlion to extend only to fuch cafes,. 
que ne purrent efpbyt hors de parkmenty it would be too troublefome 
to fet down all the particular words of the declarations of parlia- 
ment in fuch cafes- Take thefe few inftanccs, for niany more that 
might begiven, plainly expreffiftg this aflertian : Ss>t. pari 28. £. 3* 
n. 3. 2. H. 4. «. 15. 4. H^ 4. n, 23* &? Z4. 2* H. 5. p. i. ». 5. 
p. 24 n^ 4* 

2. Bt the afEgnation of triers of petitions in parliament, whofe 
office it was to garble the parliamentary petitions, and to difmifs as 
they found remediable or determinable in the ordinary courts of 
juftice to their proper judicatures. 

3- By the conftant form of the indorfements of parliamentary pe- 
titions determinable by the ordinary courts of juftice, remitting them 
to their ordinary courts, viz. fequatur ad communem legem ; fequatur in 
cancellarid per breve originale ; haheat breve formatum in cancellarid fu- 
per cafum ; and many more to the fame effeft, the numbers whereof 
were almoft infinite both in the parliament rolls and bundles of par- 
liamentary petitions. 

4- Br 
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i|;. By the" judgments of the lords themfelves in pariiaraent. 
Amongft many that might be inftanced, I fhaU only iT>ention two 
or three; which, being given by themfelves in dkfaffirmance of 
their own jiirifdi6tion, arc of more weight and value than a whole 
cart-load of inftances of private caufes heard and determined by 
them in the firft inftance, where poffibly the defendant durft not of 
did not plead or except to their jurifdiftion. 

Rot. pari. 18. E. i. Ryky p. 33. 35. Tl;ke bifliop of Wintoa 
being queftioned in parliament at the fuit of the king and his modier 
couching the patronage of the hofpkal of St^ Julian's in Southamp- 
ton, he pleads, that he foimd his church feifed thereof, and de- 
mands judgment,^ debeatjine breve domini regis inde refpondere. Judg- 
ment thereupon given, idea quoad hoc fine die ad pra^fens ; et dominus 
rex haheat breve va'fus ipfuniy quod reddat ei a^'ocationem ; et quoad 
^jeSiomm cufi&dis inquiraiur Veritas per patnam. 

Parl, 18. £w I. Ryley 43. upon a fuk in parliament between Adam 
claiming the lands of Henry Edelingthorp as his fon and heir againft 
Hugh Lrowth^, Hugh pleads, that idem Adam aSllonemfuam (fi quam 
habere debeat) per ajjifam mortis antecejforis per legem communem in cafu 
confimili habere pojfit et fuum jus recuperare, &f petit judicium, fi ds 
libera tenemento fuo debeat hk refpondere fine brevi ; et quia aSio de 
pradiBo tenemento petendo et etiam recuperare fuum, fi quid habere debeat 
velpojjity eidem Adamo per affifam inortis antecejforis competere debet j nec 

EST JURI COKSONUM VEL HACTENITS IN CURIA ILLA USITATirx>f, 
cyyOD ALIC^IS SINE LEGE COMMUNI ET BREVI PE CANCELLARIA 
DE LIBERO TENEMENTO SUO RESPONDEAT, ET MAXIME IN CASU 
UBI BREVE DE CANCELLARIA LOCUM HABERE POSSIT : DiSlum efi 

eidem Adamo, quod fibi perquirat per breve de cancellarid, fi fibi videret 
expedire. 

Rot. pari. 13. -R* 2* «. 10* in the cafe of Adam de Chafigeor, an 
original petidon was preferred to the lords touching the forfeiture of a 

Pa mortgage. 
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mortgage. The caufe was heard, and the lords gave this judgment t 
II femble al feigneurs, que la dite petition fCefi petition de 'parlement, eins 
que la matire en icel comprife deuji efire difcus par la commune ley ; et pur 
ceo agardfeujlj que le dit Robert irroit ent fans jour^ et que le dit Aiam 
ne prendroit riens par fa fuity eins qiC'd. fueroit par le commun lej, Ji hi 
femhleroit a faire. 

Not A I. there was matter of great equity in the cafe; for though 
the money were not, it may be, paid precifely at the day ; yet all or the 
greateft part thereof was fatisfied. — 2. Note die judgment is not 
barely a piece of kindnefs of the lords. The words are deufi eflre 
difcus par la commune ley, and not in parliament, for that very 
caufe.. 

5. By the afts of parliament of 5. E. 3. 25. E. 3. 28. E. 3. 
42. E. 3. no man ihall be ^t to anfwer touching his freehold with- 
out original writ and due procefs of law, which indeed is no other but 
in affirmaace of die common law of the land*. 

So that upon the whole matter it is apparent, that for matters re- 
mediable in the ordinary courts remedy ought not to be given in 
the lords houfe ; and indeed it is againft all reafon it fhould invert 
die whole oeconomy of the laws of England, as is fliewn fupra. 
Chap. XV. 

In the Second place therefore I come to confider of cafes not re- 
lievable in the ordinary courfe of juftice in the king's ordinary courts, 
and how far forth the houfe of lords hath jurifdidtion or judiciary 
decifion and coercion in fuch cafes.. 

And touching thefe there will be this diverfity, which will be 
applicable to this inquiry :— i. Some cafes may not be relievable in 
the king's ordinary courts ; bccaufe in. truth there is no law already 

eftabliflied 
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eftabliftied for their relief, though it may be juft and reafonable, that 
a law (hould be provided for the cafe or cafes of like nature. — 2. 
Some cafes are not relievable in the ordinary courts of juftice, by 
reafon of fome collateral impediment or accident, that obftrufts the 
relief in the ordinary courts, thpugh the law itfelf be more defeftive 
therein. 

I. As to the former of thefe it is certain, the houfe of lords hath 
no jurifdiftion or power of relief in fuch cafes ; for that were to give 
up the whole legiflative power unto the houfe of lords. For it is all 
one to make a law and to have an authoritative power to judge ac- 
cording to that, which the judge thinks fit (hould be law, though in 
truth there be no law extant for it. In fuch cafes therefore the 
whole parliament is to be reforted to, either to make a new general- 
law which may comprehend the cafe in queftion, or to give par- 
ticular relief to the cafe by the full legiflative power and by aft of 
parliament. 

And that this is fo appears abundantly by the inflances hereafter 
given, and many more that might be given in the cafe. 

^OT. parL 14. E. 2. Ryley 409. Ad petitionem Martini Chamber- 
tan to have a manor held of him by the Templars now diflblved, 
ita refponfum ejiy non est lex ordinata. 

Tempore £. 3. Ryley 653. At the petition of John Kirbrooke 
to have remedy for wafte committed by tenant in tail after poffibility^ 
dorfoy ley n'est my uncor ordein en ce case. 

Petit, ^jr/. 8. E. 3. n. 44. At the petition of Lucas Burgh the 
king's attorney praying an exigent upon a judgment in attaint 
affirmed in the king's bench againft fir Ralph Camoys, refponf^ 
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XL 5EMBLE A COUNCELL Q\JZ l'eXIGENT NE POIT ESTRE AGAR© 
EN CET CASE SI CEO NE SOIT ORDEINE PAR NOVEL LEY. 

Rot, pari. 8. jE. 2» nt.* . dorf. Joan dc Borrefden petitioned, 
diat (he might be barred by. the collateral warranty of her mother 
•without aflets. The conjilium ordinarium thought it to be within the 
reafon of the ftatute of Gloucefter, which takes away the bar by the 
wairanty of the father unlefs aflets defcend, and therefore anfwered 
accordingly. But this anfwer being recited <:oram tnagno coHjUio 
was difallo^^ed. Et quia ijla peiitio non pot eft finaltter expediri sine 
EXPLANATiONE STATUTi PRiEDiCTi, ideo oftendaiuT coram MAJO- 
RiBus, et fiat inde explanatio. And certainly that, which was meant 
by MAjoRiBUs, was intended of thcwlK>le parliament to provide an 
cxplanatary adb. 

Rot. parL . £• 3. * upon a petition for the owners to 
improve waftes in forefts, the anfwer was. Ceo ne poet ejlre fait san» 
KOVEL LEY, a que les communes ne font uncor advife cPaJfenter. 

* 

BuNDELL. petition. 8» £. 3. ». 41. upon the petidon of John dc 
Roges defiring to be difcharged of a ftatute merchant extorted from 
him by his guardian during his minority, Respons. S'il foit un^ot 
deins age, il ad fa fuit devant le roy ; et s*iL soit de pleine age, 

L^AVERMENT NE MY CIST. 

By thefe and the like inftances it is apparent, the cafes not re- 
lievaWe by the law were not relievable in the lords houfe in parlia* 
ment, if the unrdicvaHenefs were for want of a law to relieve 
tliem. 

Ai^D therefore during the fitting of this parliament -f-, when die 

• 8. W 9. E. 2. n. 3. F. H. 

f Lord Hale means tke fecond pariiamfiot of CbA. 2. wkich began 8 May v66i, 
and was not difTolved till above feventeen years afterwards^ namely, till 24 Jan. 1688-9. 
•— F. H. 
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coheirs of Vantore petitioned againft a fine obtained from the lady 
Powell by a great force ufed upon her and by fraudulent contri- 
vances of a very high nature ; yet they could not have relief in that 
way, but were conftrained to avoid it by an aft of parliament* ; and yet 
not without great difficulty, norwadiftanding the cafe of £. i. 

where a fine was avoided by reafon of die fraud of an attorney infcrt- 
ing more lands than were intended. 

And hence it was, that although it was notorious, that the 
Spencers by their great power and favour in the time of £.2. had 
obtained fines and recognizances of great value, there was a fpecial 
aA of parliament anno i. £. 3. cap. i. to avoid thefe fines and re- 
cognizances, which could not otherwife have been avoided, no not 
by a judgment of the lords houfe, 

2. Therefore weare to refort to the fecond kind of unrelievable- 
nefs of cafes, wherein yet there was relief to be had in the lords houfe 
in parliament ; namely, when it was by reafon of fome collateral 
obftruftion that hindered the relief. 

And diis was principally in thefe cafes. — i. When the king's 
intereft was concerned, who could not by law be fued as a common 
perfon nfight, but it muft be by petition, as in cafes of petitions of 
right, monjlrans of right, aid prayed of the king, fuits for livery, and 
the like ; all which, though many of them might be proceeded 
upon in chancery, yet were frequently begun and many times con- 
cluded, fometimes before the cofifilium ordinariuniy fometimes in the 
lords houfe in parliament. — 2. Where the party defendant was fo 
potent, and his praftices fo turbulent, that the ordinary courfe of 
juftice was obftrufted, as by riots, maintenance, &c. whereof before 
Chap, f • in which cafes the lords did ofi:enrimes interpofe their 

• Sec private afts of 13. and 14. Cba. 2. cbap. 27.— F. H. 

f Chap. XVI. See before p. 96. to 10©.— —F. H. 

authority 
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authority to remove fuch obftruftions and to give the ordinary cotirfc 
of law its current ; and they liad the countenance of parliamentary 
ads of conceflions for fo doing, as is before Ihewn Chap. * . — 
3. In the cafe of corruption or bribery of the judges, that were to 
determine caufes, or when they unduly made ufe of their own power 
place and authority in cafes of their own intereft, of which we have 
had formerly inftances. 

These were the cafes for the moft part, wherein the lords decifivc 
jurifdiftion was exercifed ; becaufe no relief could be ordinarily had ■ 
otherways ; and this is accordingly fo expounded by thofe adts or par- 
liamentary deUberations in i. &f 2. iJ. 2. mentioned in the former 
Chapters. 

• Chap. XVI. p. 96. 99. 100. F. H. 
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CHAP. XVIIL 

CONCERNING THE JURISDICTION OF THE LORDS HOUSE IN THE 
SECOND INSTANCE, VIZ. IN CAUSES ORIGINALLY BEGUN IN 
OTHER COURTS : AND FIRST OF VOLUNTARY ADJOURNMENTS. 

I COME now to confider of the jurifdiftion of the lords houfe 
in the fecond inftance; namely^ in caufes originally begun in. 
other courts- 

And this is in two kinds : — i . in relation to pleas or fuits depending; 
and not determined in the courts below :— or 2. concerning fuits 
determined by judgment. 

The firft I call pleas removed by way of adjournment. Thd^ 
fecond is in cafes of writs or petitions of errors or appeals. 

As touching adjournments, they are of two kinds, viz. i. Such 
as are voluntarily made by the courts below themfelves in cafes 
of doubt or difficulty. 2.. Where it is done by the precept or 
order of the court of parliament or lords houfe or by the king's 
writ. 

Concerning voluntary adjournments of matter into the lords 
houfe, it was frequently done, i. in cafes of great difficulty; 2. in 
cafes of great weight, moment, or concernment : both which were 
ibmetimes of the whole caufe to receive its determination there,, 
fometimes only of fome particular point or queftion. 
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And this was oftentimes of great ufe to the ordinary courts of 
juftice ; for here was a kind of concentration of the men of greateft 
learning in the laws, as the chancellor, juflices, king's ferjeants, 
matters of chancery, and other of the king's con/ilium ordinaritdm ; 
and befides this there was the reputation and authority of the nobility 
and clergy, 

Thxts in 40. £. 3. 34*. the judges advifed widi the lords in par- 
liament touching the conftruftion of the ftatute of amendments. 
And thus it was frequent for whole caufes to be thus adjourned 
into the lords houfe. P. 4. £. !• rot. . coram rege, T. 15. £• i. 
ibid. rot. . ^. 31. £. I. rot. 34. ibid. P. 9. £. 2. ibid, rot* ill. 
rot. pari. 9. H. 5. p. z. n. 11. 12. touching a prohibition iffuing out 
of cljancery. 

Sometimes the caufes Were of that moment, that they could not 
well be fettled without the joint advice of both houfes, who were 
thereupon called together. Such an inftance we Ihall in the next 
Chapter meet with, 14. £. 3. Staunton's cafe. 

And this courfe of adjournment, efpecially for advice, into the 
parliament is no other but what is direfted by the ftatute of Weftmin- • 
fter 2. cap. 24. Scribant cafus, in quibus concordare non pojfunt ; et re- 
ferant eo5 ad p'oximum parliamentifm. And the like direction in effeft 
is given by the ftatute of 14. £. 3. in cafes of delays of judgment by 
reafon of diverfity of opinion difficulty or weight, whereof hereafter. 

But this courfe hath not been much of ufe in fatter ages, by reafon 
of the delay it gave in proceedings and the intervention of public 
bufinefs. But in cafes of difficulty in latter ages adjournment of 
caufes into the exchequer chamber for advice hath fupplied in a 
great meafure thefe difficulties* 

• Vid. M. 40. J?. 3. ftaciio 39. 
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CHAP. XIX. 

* 

CONCERNXNO THE BEMOVAL OF RECORDS IKTO PAELlAMBKr 
BEFORE JUPCMEKT BY THE KIKG's WRIT OR COMMAND 0?^ 
THE LORDS, AND ANTICIPATION OF JUDGMENTS BY TUEWt 
IN INFERIOR COURTS. 

IT Is regularly true, that antiently the lords in parliament did feme- 
times upon complaint of delays of proceeding in judgment in the 
ordinary courts of juftice, either by reafon of difficulty or fome other 
matter, indorfe petitions with advice and remembrance to the fubor- 
dinate judges to give all due expedition to bufineffes fo depending* ^ 
Yea and many times before the ftatute of i. £* 3. cap. 8. fometime^ 
by order of the lords, fometimes by the king's writ under the great 
or privy feal, upon petitions in parliament^ records were removed 
out of the courts below into parliament before judgment, which 
were for the moft part remanded again without any thing done there* 
upon. Fid.Pafch. 33.£*3. B.R. rot. ^. Vantort*s cafe, jT. 3 !.£•!• 
£. R. rot. 34. Montford's cafe, and divers others in thofe elder 
times. But thefe mandates tending to the delay of juftice were 
afterwards difufed, efpecially by reafon of the ftatute of i» £. 3* cap. 8. 

But it was neither ufual nor regular for them, at any time before 
judgment given in the couns below, to remove the records before 
themfelves or before the council to direft what judgment fliould be 
given in the courts below, and fo per faltum anticipate the delibera- 
tion and refolution of the ordinary courts, unlefs in two cafes : — 
I. When it was defired by the courts below for their own fatisfaftioa 
in cafes of weight or difficulty, as in the precedent Chapter : — Or 
^. iathe ordinary courfe of an aid-prayer of the king in the courts 
below, or in iffuing a writ of rege inco^jfulto where the king's intereft 

0^2 wa;^ 
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was concerned. — Such anticipations as thefe, as they iffued out of 
chancery ordinarily, fo fometimes m cafes of weight it was done by 
the king's mandate or the command of the lords in parliament. But 
this being but in nature of an ordinary procefs, I (hall not further 
enlarge upon it. 

And that the anticipation of judgments in this manner by the lords 
v/as neither ufual nor regular, viJe rot. far L 8. £. 2. w. i8. Upon 
the petition of Thomas Hobledon, praying that a record depending 
.by writ of error in the king's bench might be removed in plenum 
parliamenium, becaufe it had been long delayed ; the anfv/er was, 
Sequatur placitum coram rege quoufque revocatum vel affirmatum fuerit^ 
with a monition only to the judges to proceed to judgment cum ed 
celeritate qud fieri potefi fecundufn legem et confuetudinem regni. And to 
ihe very like effeft a like anfwer is given upon the like petition, 
hundell. petition^ 8. JE. 3. n. 14. 

For it is an unreafonable thing upon the haftinefs of a fuitor to 
deny the ordinary couits of juftice their due time of deliberation, or 
to fuppofc before-hand tha:t they will not do wliat is agreeable to law 
in caufes depending before tliem. 

Yet I do confefs, that fometimes the importunity of petitioner^ 
to the lords have put them upon fuch anticipation, but rarely with 
any fuccefs, but delay and inconvenience to fuitors. 

And this anticipation was fometimes by \vrrit under the great or 
privy feal, fometimes by order of the lordsi 

But by the ftatuteof u E. 3. cap. 8. whereby it is enabled, that 
notwithftanding commands under the great or privy feal the jufticei 
proceed to do right in tlieir ccfurts, the commands of this nature grew 
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lifcte, acnd when they came wer6 rarely obeyed, as t^ndlh^ to delay 
of juftice. 

The cafe of fir Geoifry Stanton was upon a couriterplea of a 
Voucher, whether continuance of feifin might be averred by a 
ftranger againft a fine, quod vide 13. E. 3^ Voucher 119. There waft 
diverfity of opinion among the judges, which gave fome delay to 
the demandant. Upon the complaint to the king and iord« by fir 
Geoffry, the record was fent for into the lords houfe in parliament* 
Rot. pari. 14. JE. 3* * And upon this petition the anfwer was, Avife 
^ au counfellj que par le ley de terre Geffry Stanton, q^eft efirange alfynCy 
(ft receivable al averment q*il a tend, pur ceo q^il n^efi oujie de tel aver- 
4nent par le fiatut ne par autre ley, pur que la court doit aler al judgment 
felonc ccy bfc. And thereupon a writ under the great feal bearing 
teft 22. May 14, £. 3. to the juftices of the common pleas to give 
judgment accordingly felonc Vadvife it agard avant dit. But the 
judges notwithftanding forbore to give judgment ; and thereupon an 
alias ; and that not being obeyed a matndatc iiTued to the fame effeft 
under the privy feal tejie 17. Junii 14. £. 3."f- But nothing was 
done by xht judges thereupon ; for they took not themfelvcs bound 
by fuch anticipation or mandates^ And thereupon he complained 
again. And the petition and tranfcript of the record being read en 
plain parlementy ajfentu eft par touts en plein parlement, it commaund par 
les prelates countes barons et autres du parlement, a fir Thomas Drayton, 
clerk de parlementy q'il alera aljufiices de C. B. et leur dirent q^ils aillent 
n judgment felonc le plea plede devant eux fans pluis delay ; et s'ils ne 
puijfent accorder pur difficulty, i^c. q'ils veignent et apportent le roll et 
record en parlement illoeques a prender finall accord quel judgement fe dever 
fdire. The chief juftice accbrdingly brought in the record en parle- 
ment ; et qjjembles illoeques le channcellor, treafurer, juftices del un banck 

• No. JK— F.H. 

+ I do not pcredvc that the printed rolls of parliament include the fubfequent pro- 
ceedings in piyrlilment on this cafe of fir Geo€ry Stanton. But fee Cott. Abr. of 
Pari. Rec. 130.— F. H» 
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it del autre y barons d" exchequer j et autre s de councell le rey, et en dk 
fMrlement veues et lyes le record, et en dlt parlement debatus diligeHiment 
et examine. Ln meme parlement ejl finalment accord, that fir Gcoffry is: 
receivable to the arerment, and ought to recavcr fcifin', par quoi en 
le dlt parlement etoit dit al Jujlices, q'ils aillent a render Judgement. 
[Note, till a judgment en plein parlement the judges would not obey 
*^ the direftion.] And accordingly now the judges gave judgment 
for the demandant, upon which judgment nevertheleis the tenant 
brought a writ of error in the king's bench, Hil. 15. £.3. B. i?- 
rot. 41 • Nott. where the matter depended long; and afterwards the 
plaintiff in the writ of error was nonfuiu 

Upon this record thefe things are very obfervable. — i. That the 
judges, who ai*e upon their oath, did not take themfelves bound by a. 
direftion of anticipation, given by the lords, approved by the conjtlium 
regis, and followed with the king's writs or mandates of the great 
and privy feal, to give judgment according to this direction. — 2. But 
when the plenum parliamentum confented thereunto, then and not 
before they fubmitted to it. — 3. Even die plenum parliamentum would 
not govern their direftions by their own judgments ; but herein they 
firft took the advice of the king's confilium legale or ordinarium, the 
chancellor, juftices, &c, — 4. That though this judgment was given by 
the advice and command of both houfes of parliament and of the 
conjtlium regis, yet a writ of error lay upon that judgment ; for 
'though it were a parliamentary advice expounding the law, yet it 
was not an aft of parliament authoritatively declaring the law, for 
then it had been conclufive to all courts. 

This proceeding upon Stanton's petition, and the delays and 
difficulties that it produced, were the'occafion of the ftatute of 
14. E. 3. cap. 5» whereby acommiffionary court is eredted, confifttng 
of two bifhops, two earls^ two barons, and the chancellor treafurer 
and juftices, for tlie remedy df delays in courts of juftice : upon 

which 
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wliich thcfe things are obfervablc, and will be of ufe in the enfuing 
difcourfc. 

1. The firft bifhops earls and barons are named in the aft ; and 
it being an aft of parliament, the nomination, or which was equiva- 
lent the confent to thefe perfons, muft be by the king and both 
houfes. 

2. That afterxvards the perfons, vi2. bifliops carls and barons, 
were to be named by the king, and commiffionated by a fpecial com- 
miflion under the great feal to this employment. And indeed it is 
regularly true, that very oftentimes, though afts of parliament fettle 
a jurifdiftio^n ; yet the exercife thereof is regularly to be by the 
king's commiflion. Vtd. 9. H. 6. 19, in the cafe of the mayor of 
the ftaple^ 

3. That the decifive power by this aft feems to be committed as 
well to the judges zt to thofe lords ; and they had a voice therein 
Hot only of advice, but alfo of fuffrage. And this hath been the 
wifdom of parliament in all ages ; to be much, if not wholly, guided 
by the judges and thofe that are knowing in the laws of die land> 
when matters of that kind were in debate. 

4. That in cafe they could not conclude, then they were to fend 
the tenbr of the record to the next parliament there to be finally 
refolved, and according to that refolution the judges to give their 
judgment. * The words in this aft ajfent of parliament feem to take in 
the aiFcnt of both houfes or plenum parliamentum ; for as the words 
ajfent of parliament import as much, fo it purfues the methods ufed in 
Stanton's cafe, where the direftion for the judgment is by the aflent 
of the plenum parliamentum^ 

This court was ufed in 14. £. 3. after this aft till the next par* 
liamcnt ; and fince commiffions have been fometimcs granted^under 

the 
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the great feal, which are grounded upon this a6t, and run to this 
effcft, affignavimus voide ajpsnfu parliamentu Such were thofe of rot. 
fat. 1 8.. E. 2^ m. . (sf pat. 9. i?. 2.. /». 31- dorf. for Thomas 
LovelL But otherwife fuch coinmiflions have been, rarely if at all 
granted : and the court itfclf 13 tlicreby worn out of ufe. 

And this ftatute of 14. E. 3. is that mentioned rot.parL i^R^z^ 
n^ 95, 2v R. 2^ «. 63^ 
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CHAP. 



XX. 



CONCERNING THE JURISDICTION OF THE LORDS HOUSE IN 

CAUSES IN THE SECOND INSTANCE, VIZ. AFTER JUDGMENT 

GIVEN IN THE ORDINARY COURTS, VIZ. WRITS OF ERROR 
AND APPEALS. 

I NOW come to what I principally aimed at in this whole dif- 
courfe, viz. concerning the jurifdi6lion of the lords houfe in 
cafes of the fecond inftance by writs or petitions of error and appeals 
after judgment. 

And this will concern two forts of fuhs or proceedings in the ordi- 
nary courts, viz. — First, upon judgments given in courts of law, 
where the ordinary remedy is by writ or petition in nature of a writ 
of error : — Secondly, upon decrees in courts of equity, namely, in 
the chancery. 

I SHALL firft difpatch the former of thefe, and conclude with the 
bufinefs of appeals from decrees in equity. 

In the full examination of the former of thefe, namely, writs 
or petitions of error, I fhall, as near as I can, hold this method. 

1. Out of what courts, records or judgments are or may be 
removed into the parliament for error. 

2. Into what court they are or may be removed, viz. whether 
into the full parliament, there to be determined, or into the lords 
houfe. 



3. What 
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3. What is preliminary and reqiiifite in law preliminary to the 
removing of records into parliament for error* 

4* By what method the fame is to be done, whether by petition 
pr writf 

5. How and when and in what manner the record is to be brought 
into parliament, and the errors are to be affigned^ 

6* What procefs is to be made againft the defendant in fucb 
writ or petition of error, and where and how to be returnable. 

7^ How and by whom the judgment of affirmation or reverfal is 
to be given, whether by the lords and commons, or whetlier by alt 
the lords, or whether only by fome, acid by what advice and order 
they are to proceed. 

8* How the judgment of affirmation or reverfal is to be executed- 

9* What is the effedt of a prorogation or adjournment of the 
parliament before the final judgnaent of affirmation or reverfal be 
givenr 

10. After this I flaall confider of appeals toudiing decrees in: 
courts of equity* 
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OUT OF WHAT COURTS RECORDS MAY BE REMOVED FOR ERROij 

AND WHEN. 

REGULARLY when a judgment is given in fuch a court, as 
hath no court immediately fuperior to it, where iti errors in 
judgment may according to the common law of the land be examined, 
but the parliament, there a writ or bill of error lies in parliamenti 
feut if by the conftitution of the common law, it have anotlier fupe- 
rior court, wherein its errors may be examined, it is not to go per 
faltum into parliament by writ or petition of error. Particular in- 
ftances will make the learning hereof more plain. 

I. As to the t>Arliament itfelf, if a judgment be given (fuppbfe of 
attainder or of reverfal or affirmance of a judgment) by full jiarlia* 
ment, viz^ by the afTent of the king and both houfes of parliament, 
this indeed may be reverfcd in pkno parlidmento ; but cannot be 
reverfed or proceeded upon by way of error in the lords houfe 
fllone* 

This was tke cafe of Richard Aruiidell, rot. part. 4. £• 3. n. iji 
^ho petitioned the king and his council in parliiuilent (which wai 
plainly the upper houfe of parliament) f#r the reverfal of the judo--: 
ment of attainder given againft his father ; but could not be admitted^ 
bccaufe the judgment againfl his father feuft afirme en parUment. 

But if a judgment of attainder or affirmation or reverfal be given 
m the lords houfe in parliartient, a ^'rit- of petitioh of e'rfor lies at 
another feffion in the fame lords houfe to feverfe their own judg- 
ment ; and paffibly it may be done even the fame feffion. Many 

R * Tnftanecs 



■ ^W ^T 




ia+ JURISDICTION OP LORDS HOUSE OR PARLIAMENT, 

inftances of this nature are ; as in the cafe of Alice Peres, of Hok 
and Burgh, of the earl of Salifbury and others ; for which fee roi^ 
pari. 2. R. 2. p. 2. n. 36, 37. 7. R. 2. p. 2. n. 20. 8. i?. 2. n. 1 1. 
2. H. 5. j) K «. 13. p. 2. «. II. 3. H. 5. />. !• n. 18. 9. //: 5^ 
«^ 19. 

2. If a judgment be given in the king's bench in Ireland, it i* 
tiue a writ of error lies into the king's bench of England or in tlie 
parliament of Ireland ; and if the judgment be affirmed or reverfed 
in the parliament of Ireland, no writ of error lies in the king's benck 
of England upon fuch affirmance or reverfal in the parliament there,, 
but a writ of error lies in the parliament, here upon fuch judgment 
given in the lords houfe of parliament in Ireland* Rot. parU 8. H. 6- 
n^ 70. the cafe of the prior of Lanthony. 

3. If a judgment be given in the chancery of England upon d^fcirt 
facmSy upon a recognizance, or in cafe of a fuit by privilege, error 
lies in the king's bench ; and therefore a writ of error lies not in the 
lords houfe in parliament, for then it would proceed per faltum. Vid^ 
Dy. 315. i8^£. 3. 25. Error 71,. 

But if an erroneous judgment be given in a partition, or in a. 
traverfe or monjlrans de droit or petition of right, a writ of error lies 
immediately into parliament-; becaufe thefe are in truth placita coram 
conftUo regis, whereunto die juftices of both benches are to be called 
and to give their opinions ; and it is not reafonable for them to be 
judges in the writ of error, where they are in efFeft judges in the firft 
inftance. And thus I knew it niled in the cafe of a judgment given 
in chancery for the king againft Squibb upon an aid-pryer and rege 
inconfulto about 20. Car. 2. And with this agree in cafes of like 
iiature 42. jijf. . and rot.parU 2. H. 4. «• 37. 38. 39, in Baflet's 
cafe in cafe of a livery. 

If 
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If a judgment be given in the king's bench, a writ of error lies 
in parliament. Nay, although it be in fuch a fuit wherein by the 
flat, of 27. EUz. he may have a writ of error in the exchequer cham- 
ber ; yet he hath eleflion to bring it in parliament if he pleafe. But 
if he once make his eleftion to bring it in the exchequer chamber, 
it feems he ha» concluded himfelf, and fhall not waive it and bring a 
writ of error in parliament, but at beft, if he do it, it fliall be no 
fuperfedeas. 

If a judgment be given in the king's bench in Ireland in an ejec- 
tione firma for the complainant, and that judgment is affirmed in the 
king's bench of England or reverfed, a writ of error lies in the lords 
houfe in parliament upon that judgment given in the king's bench 
here. And note, that a mandate (hall iffue out of chancery by writ 
by command of the lords in parliament unto the chief juftice of Ire- 
land to iffue a writ in nature of a fcire facias againft the defendants 
ai audiendos errores in the parliament of England direfted to the 
iheriff of the county in Ireland where the land lies. And thus it was 
done in the parliament of i8. Jac. per ordinationem z£. Maii 1621- 
in Stafford's cafe. 

4. A judgment given in the exchequer is not reverfible by error 
in the king's bench ; but was antiently done either * by the king's 
fpecial commiffion rot. pari. 11. E. 3.. n. 26. et rot. pari. 22. £. 3. 
n. 25. 

But yet a writ of error did lie in parliament in fuch cafes, as it 
fcems ; for the commiffions were but in nature of afts of favour. 
Vide accordingly H. 2. E. 3. coram rege rot. 96. in the cafe of the 
men of Lementon, where upon fuch a writ of error in parliament 

• The word either u in the original. But unlefs this was by mifiake, which is pro- 
bable, the fenfe is imperfed> and there mull have been an omiffion ; for in the following 
part of the iame fentence, only one mode of rever£ng errors of the exchequer is 
mentioned««*'F». H.. 
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the examination of the error was committed to the juflices of the 
king's bench. And it feems alfo, that, notwitliflanding the ftatute of 
37. * E. 3^ that gives power to the chancellor and treafurer to exa- 
mine and reform errors in judgment in fcatcario, a writ of error may 
lie in parliament, as well as in the inftance above given touching the 
king's bench* ^^re tamen, for I have not known it done. 

5. If a judgment of affirmation *or reverfal be given before the 
commiffioners in a writ of error out of the huftings of London in an 
aAion, it hath been ruled, that a writ of error lies upon fuch a judg- 
ment in parliament. And accordingly it was done in a judgment of 
reverfal by fuch commiffioners in an aftion of wafte by Coke againft 
Forth ; and the judgment of reverfal fo given was affirmed in the 
lords houfe, and the tenor of the record removed by certiorari into 
chancery, and thence fent by mittimus into the king's bench, upon 
which a fcire facias there iffued, and execution thereupon awarded 
about 2o. Car* 2» 

6. Ij' a judgmeftt be given before juflicej of affile, oyer aiid tef^ 
miner, or in eyre, or in the court of common bench, no writ of erroi' 
lies immediately from thence into parliament, till the judgment be 
affirmed or reverfed in die king's bench ; and then upon that judg- 
ment fo affirmed or reverfed, a writ of error lies in parliament : for 
the writ of error muft not be brought in parliament per faltum, but 
after it hath paffi^d the ordinary way and method of examination in 
the king's bench. And accordingly it haih be«n ruled in parlia- 
ment. Rot 4 pari. 8. £• a» n. iSi ^ 50. £< 3« n% 48* the bifhop of 
Winchefter his cafe. 

• 
• It(houldbc3l F» Hj 

CHAP. 



CHAPTER XXir. 127 



CHAP. XXIL 

CONCERNING THE COURT OF PARLIAMENT, WHEREIN RECORDS 
WERE REMOVED EXAMINED AND DETERMINED BY WRITS OR 
i>ETITIONS OF ERROR. 

1HAVE before (hewn the difference, between the plenum parliament 
turn (confifting of the king and both houfes of parliament, and 
fonietixnes applied to both houfes only) and the curia parliament iy 
curia in pdrliamento coram nobis y and eonfilio nojlro in parliamento, fef c ., 
which are oftentimes intended of the upper houfe of parliament, aS; 
well as ceram pralatis proceribus et magnatibm in parliamento. 

According to this diftribution we (hall find, efpecially in antient 
records, two kinds of courts (if I may fo call them) wherein errors 
were examined, viz.. errors in plena parliamento, and errors examined 
in the lords houfe» 

Touching examinations of errors in pleno parliaments, and the 
decifiori thereof by confent of both houfes, this I call an extraordi- 
nary way ; becaufe of latter ages much difufed. The other I call 
ordinary ; becaufe it is that method of examining errors in parlia- 
ment, that now is and for fome ages laft pafl hath been mofl if not 
altogether in ufe. 

Touching the former, there are many antient inllances, where^ 
Bpon petition of parties unduly attaint or their heirs, the records of 
the attainders were brought in plenum par liamentum, and errors alSigned 
and judgments thereupon reverfed,. 

Claus.. 
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Claus. I. £. 3. parte i. tn. 21. dorf. The earl of Lancafter, 
being condemned for treafon by a kind of militaiy council without 
being duly arraigned, petitioned in parliament i. £. 3. for the rever- 
fal thereof; and the record is brought into parliament, and errors 
afligned, and the attainder reverfed per dominum regent proceres et 
magnates et totam communitatein in parliamento, and his pofleffions 
reftored. This was in the parliament of i. £.3. 

Claus* 3. E. 3. parte i, m. 33. the like was done in die fame 
parliament by the king lords and commons for the reverfal of the 
attainder of the bifliop of Hereford, 

The like was done for the bifliop of Carlille, and for Roger 
Mortimer, in the parliament of i. £. 3. upon the like attainders. 

Yet obferve, that in thefc cafes the petition, upon which thefe 
records were entered, is exhibited coram domino rege proceribus et mag^ 
natibus regni et confilio ipjtus domini regis ; and the ftile of the roll of 
the record of reverfal is placita coram domino rege et conjilio fuo in pra- 
fentid ipfius regis procerum et magnatum in parliamento : yet the judg- 
ment given ais well by the commonalty as the king and lords, 

Mortimer earl of March was condemned for treafon touching 
the death of £.2. by the judgment of the lords in parliament 
4. E. 3* Efmon his fon and heir petitions the king, that the record 
of his father's attainder foit fait vener devant vous et les peres de la 
terre^ that the errors therein may be examined and corrected and 
right done. Rot. parU 28, £. 3, «. 8. par vertu dt quel petition le roy 
fift vener y devant lui, et le prince, et due de Lancajler, prelates, countes, 
barons, et peres de la terre, les chivalers des countes et totes 
LES autres commons, k record et judgment, which is there entered. 
He affigns errors, and principally in this, that lie was judged to death 
without being arraigned or put to anfwer, et fur ce, eue lone delibera- 
tion 
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tion far le roy prince due prelats countes barons^ il appe'rrt clernienff 
que judgment ejl erronious ; par quoi le roy, prince^ due, prelats^ et 
pereSj par accord des cjiivalers des countees et des dits 
COMMONS, repellent et pur erronious adjudgent le record et Judgment 
fufditSy et agard ent rejlitution. And the tenor of the record is fent into 
the king's bench to award fcire facias and execution. 

KoT. pari. 28* E* 3. «. 13* Richard earl of Anmdel by his petition 
to the king prays, that a ftatute made i. £. 3. which only recites his 
father's attainder foit veue et examine devant lui et les paires de la tcrre^ 
and that he be reftored to his father's lands. The king caufed the 
record of that attainder to be fearched; and notliing was found 
hereof, but that recital, and it is there entered, quel ftatute veue et 
entendue par noftre feigneur le roy prelats prince de Gales due de Lan- 
rafter barons et paires de la terre et chivalers des countees et 
TOUTS AUTRES COMMONS tllonques aJfcmbleSj le dit Richard dit, fcV. 
qucy &c. riens eft comprife for f que recitM de ftatute y iSc. and fur ce cue 
bone deliberation par noftre feigneur le roy prelats prince due counter et 
barons avant dits, il appeirt, que Efmon comte de Arundellfut unduement 
mife a mort, pur quoi noftre feigneur le roy prelats prince due countes et 
baronSj par ajfent des chivalers des countees et des commons, 
adjugent, &c. la recitation, &c. erroignes et nulsy et qu'il foit reftore, 
fefr. JSIota, the petition is to the king to bring tlie record before 
him and the peers in both thefe cafes. Yet the record is perufed in 
both thefe cafes by both houfes* But yet the ftile of the judgment 
varies from what it was before in i. £. 3. for the judgment is entered 
as given by the king and lords by the assent of tlie commons, 
whereas before it was by the king and lords and totam communitatem, 
which though in fubftance the fame, yet the variation of the ftile 
feems to be induftrioufly d jne. 

Rot. pari. 40. E. 3. m. 2. * the proof of the age and livery made 
thereupon to William de Septvans is reverfed and annulled coram 

• According to the printed roll, it fhould he «r. 14. b.— F. H. 

S domino 
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domino rege pr/elatis proceribus et magnatibus et communitate angu^ 
in parliamento. 

Other inftances of this nature in petitions of error might be 
given, as rot.parL 21. £. 3. «, 65. 25, E. 3. n. c^^. for John Ma- 
travers ; ibidem n.S.et 9. pro comite ArundeL 

Yea, and it {hould leem in fome cafes, though the petitions of 
errors were to the king, and lords, and the record thereupon removed 
into the lords houfc;. yet the commons were called up, and the 
judgment of affirmance or rever£al and the award of execution there- 
upon in pleno parliamento. Thus it feems to be done in the cafe of 
the prior of Mountegne againft Seymer, rot. pari. ij. R. 2. n. zo* et 
{^. i?. X. n. 15.. which 1 fhall mention more at large hereafter,. 

And thus far touching tlie reverial or affirmance of judgment^, 
upon petitions of error in pleno parliamento.. 

Somewhat I (hall add touching reverfall and affirmance by writ 
of error in pkno parliamento j whiclvw^e.not in antient. times fo ufual 
as petitions of that kind^ 

The only precedent, that I find of this nature by writ, is that in 
Raftall's Entries title error en parlement^ which appears to be a writ of. 
error brought as I take it in the parliament of \. H. 7. upon, a: judg- 
ment given in the king's bench in the time of £.4. The writ was 
to remove the record coram nobis in parliamento^ ut^ infpeElis recordo et 
procejfu pradi5lisy noSy, de confilio et advifamento dominorum Jpiritualium ef 
temporalium et commuwitatis in parliamento nojlro pradiSto exijentium^ 
uUerius pro error e illo corrigendb fieri faciamuSy quod de jure et fecundicm 
legem et confuetudinem regni Angli^e fuerit faciendum. 

This writ feems to be in that very cafe of i.H^j. 19.. Hower- 
dine's cafe ; and tlK time of its iflue and the firft letters of fome of 

the 
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the names feem to accord with the parties in that record : upon which 
cafe, notwithftanding, the judges there agree, that the commons 
ought not to have a voice, but only the lords with the advice of the 
judges. And poflibly there might be a new writ brought accord- 
ingly. But furely fuch a writ as this, though not in the ufual form 
that obtained in latter ages, might iffue ; and upon fuch a writ the 
commons would have been interefted in the judgment, as well as in. 
the cafes of the proceeding upon petition of error abovementioned, 
where the commons had alfo a concurrent voice, though this hath 
been long difufed, 
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C H A P. XXIIL 

CONCERNING PETITIONS AND WRITS OF ERROR IN THE LORDS 
HOUSE, AND THE FORMS AND PROCEEDINGS THEREUPON. 

ALTHOUGH in antient times there were petitions, and poflibly 
fome writs of error, which did intereft the commons in point 
of judicature, or at leafl confent or difaffent to the judgment ; yet 
thefe two things are to be noted: — i. That even in the antienteft 
times whereof we have any memorials of record, as the times of 
-E- I. jEr 2. and £. 3. the petitions and writs of error in the houfe of 
lords were more frequent and more frequently there determined than 
in pleno parliamento. — x. That from the beginning of Richard the 
fecond's time downward to this day there are very few if any petitions 
or writs of error brought before both houfes or determined by them, 
but only in the houfe of lords, except that one inftance in Raftall's 
Entries abovementioned, which neverthelefs is encountered by the 
opinion of the judges in i. IL 7. 19. And this efpecially after the 
beginning of the reign of H. 4. where the judicature of the houfe 
of lords was fo liberally aflerted by the commons, rot. pari. i. H. 4. 
n. 79. Les communes fierent proteftatiofty &ff. que come les judgements du 
parlement perteignent folment al ray et les feigneurs et nient al communes ^ 
Ji -non pleijl au roy de fa grace fpeciall leur monjirer les dits judgements pur 
^cfe de euXy que nul record foit fait en parlement encontre les communes j 
que ils font ou ferront parties al afcuns judgements dones ou a donner apres 
en parlement. A quoi feut refpondus par Varchevefque de Canterbirs par 
\ommandement le roiy comment mefmes les communes font petitioners et 
demandeurSy et le roy et les feigneurs de tout temps ont eues et averont du 
droit les judgements en parlement y en manere come mefmes les communes 
ont monfireSy fauvCy que en Jlatutes a fairey ou en gr aunts des fubfidyeSy ou 
tiel chofes a fair e pur le common profit de realmey k roy voet aver efpeciaU 

ment 
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ment leur advife et ajfent ; et que eel ordre de fait foit tenus et gardez a 
touts temps avener. 

And now I (hall proceed to (hew the methods of proceedings in 
the houfe of lords in cafes of writs or petitions of error, and give the 
hiflory thereof in fucceflion of ages. 

Writs or petitions of error or falfe judgment are of a higher 
nature than other kinds of civil fuits. They are quafi cafus refervati 
to the king's fpecial cognizance. And therefore by the ftatute of 
Marlbredg cap. 20. nuUus excepto domino rege teneat placitum in ctirid 
fud de falfo judicio in curid tenentium fuonimy quia hujufmqdi placita 
fpecialiter pertinent ad coronam et dignitatem domini regis. 

And hence it is, that even in the greateft courts of ordinary ju- 
.rifdidtion, the king's bench or common pleas, thofe courts cannot, 
barely by vutue of their ordinary jurifdiAion, without the king's 
writ under the great feal, hold plea to reverfe a judgment given in 
an inferior court of record ; no, not fo much as _a judgment in a 
court baron or hundred court, though no couits of record. 

And the reafons are diefe two principally.. 

1. Im refpeft of the king, all jurifdiftion is mediately or imme- 
diately derived from him ; and the courts of all kinds are his courts, 
and have that ftile (unlefs in counties palatine where the lord hath 
jura regalia^ and yet even that is derived from the crown), and con- 
fequently judgments there given are virtually given by the king ; and 

•therefore it is not reafonable to have them examined, but by the 
king's writ or commiffion derived from him fpecially. 

2. In refpedt of the fubjeft, who having run his courfe to obtain 
or defend his right in the ordinary courts of juftice, it is not reafon- 
able 
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able after his long expecSbation and cxpencc to turn all about again 
without the folemnity of the king's fpccial writ or commiflion. 

But the reafon holds more effedually in cafes of errors brought 
in parliament upon diefc accounts, 

1. Thoitgh the court of parliament be the higheft court of 
juftice ; yet it is an extraordinary court, and the primitive and prin- 
cipal end is to advife the king- circa ardua regni. And therefore it is 
not reafon to take up their time, in matters of lefs moment and. 
where the common bufinefs of the king and kmgdom is not fo 
much concerned, without the king's fpecial command ; fuch as 
writs and petitions of error between party and party. 

5t. Many times fuch writs or petitions of error would be brought 
in parliament in trivial caufcs and for delay, and without any juft 
eaufe, which is fit by all reafonable ways to t)e avoided, 

3. Thb proceedings in parliament mud neceflarily be very dila- 
tory and expenfive, in rcfpeft of the intervention of public bufi- 
nefs, and their frequent adjournment prorogations and diflblutions. 
And therefore it is not reafonable, that they fhould be ordinarily 
profecuted in parhament, unlefs in cafes of great moment, and by 
che more fpecial direftion or command of the king and fometrmes 
of his council alfou 

4. The fuits for error in parliament are for the moft part upon 
judgments given in the higheft couit of ordinary juftice, viz. tl>e 
Idng's bench, where the proceeding is coram ipfo rege, and the 
<iifcuffion of caufes by judges of great learning and experience. 
And therefore it is not reafonable, that judgments, which are in 
cffeft given more efpecially by the king than in other courts, 

(houkl 
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ihould be examined and drawn into a fecond examination without 
the king's fpecial command or commiffion. 

And upon thefe reafons, diough in the ordinary courts of juftice the 
writ of error is breve de curfi^y and grantable in chancery of courfe ; 
yet ta remove a record for error into parliament, whether it be by 
petition or writ, it is not to be granted without a petition to the 
king and a bill figned to that efFeft, as (hall be (hewn ; for 
fuch petitions to the king were to be preliminary before any fuch 
writ or removal of a record into parliament, to the end that the 
king might advife with his council, — ^whether the writ of error 
lies or not ; or if it lies, whedier it muft be according to the na- 
ture of die caufe in pleno parliamentOj or in the lords houfe ; whe- 
ther the cafe be of that moment or weight as to be brought into par- 
liament ; and whether there be probable caufe of error, or it be onl^ 
fiDr delay- 

These and the like were the reafons why always parliamentary 
petitions were made to the king, and fometimes to the king and his 
council, and fometimes to the king and nobles, before any record 
was to be removed in parliament for error, or fo much as a writ of 
«rror iliued for that purpofe, as (hall be (hewed more at large. 

This being therefore prcmifed, we are to know, that there are and" 
have been two methods of removing records into parliament, or into, 
die lords houfe in parliament, by way of error.. 



L By petition to the king, or to the king and his council in par- 
liament, or to the king and lords in parliament, fetting forth the 
caufe of complaint; and praying that the record may be removed 
into plenum parliamentum^ or into the lords houfe in parliament, to 
examine the errors,, and do right to the party. And thereupon if 

the.' 
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the petition were indorfed, that it be done, the chief juftice was 
commanded by order of the king, and fomctimes of the king and 
lords, and fometimes of the lords, to bring the record into parlia- 
ment ; and thereupon the party affigning his errors, a fcirt facias 
iffued to the fheriff under the great feal, to give notice to the de- 
fendant ad audiendos erroreSy returnable moft commonly the next 
parliament. 

And this petition thus indorfed was in nature of a fpecial commif- 
fion to the parliament to proceed in examination of the errors ; for 
the petition and indorfemcnt were both of record and filed of record, 
and moft commonly entered upon the parliament roll. 

Amd this certainly was the moft ufual courfe of removing the 
record ; for, the chief juftice being ordinarily prefent in parliament, 
and having fuch a command ore tenus or by order, there was no need 
of a fpecial writ of error to command him. 

And this I take to ht the reafon, why in the Regifter, though 
there be a precedent of a fclre facias ad audiendum errorem in par-- 
liamentOy there is no precedent. of any writ of error in parliament. 
For they were not fo much in ufe as petitions only in ancient time ; 
though fometimes they iffued, efpecially where the chief juftice 
was not prefent to remove the record, for then it was neccffary he 
fliould be commanded by writ to do it. 



II. The fecond method to remove the record into parliament 
was by writ of error diredfced to the judge, tliat had the cuftody 
of the record, to bring it into parliament. And this hath been die 
metliod generally ufed, efpecially lince the time of £. 4. and is much 
more fecure for the judge that brings up the record, and more regu- 
lar than the other way of petition. And of this more at large here- 
after. 

These 



■^J" 
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These then being the two methods ancient and modem for 
removing records for error into parliament, I fliall in the next 
Chapter give the narrative touching the various forms of peti- 
tionary bills of error in parliament, which will be equally ap- 
plicable to writs of error, where they were ufed, as fometimes 
though not always was praftifed, in ancient times as well as modem* 



umes*. 
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C H A P. XXIV, 

CONCERNING THE ANCIENT FORMS OF PETITIONS FOR REMOVAL 
OF RECORDS INTO PARLIAMENT FOR ERROR. 



nf'^HE petitions for examining of errors in parliament, or in the 
-*• lords houfe in parliament, were in the mod ancient times only 
to the king, or to the king and his council, or to the king and his 
council in parliament. And thus it was conftantly ufed till fome 
time after the beginning of the reign of R. 2. But after that time, 
though that form was fometimes ufcd; yet commonly the ftile of 
petitions of error was al roy et al nobles, or ncbles feigneurs en parlement ; 
as rot. pari. 16. R. 2. n. 18. in the cafe of Shepey ; ibid. n. 19. in the 
cafe of Baffel ; i. i7. 4. ». 19. in the cafe of Hcxy ; 2. H. 4. n. 37. 
in the cafe of Holt; ibid. n. 39. in the cafe of Baflett ; rot. pari. 6. H.^. 
r. 61. in the cafe of Deyncourt ; i. if. 5. «• 19. in the cafe of Gun- 
v/ardby ; 3, i/. 5. ;/. 19. in the cafe of Colennan ; and 8. H. 6. 
n. 70. in the cafe of the prior of Lanthony. 

Now touching the matter of fuch petitions, it was for the re- 
moval of the record, to the end that the errors may be examined. 
And thefe petitions, as in reference to the removal of the record, 
were of four kinds. — ^I. To remove the record in parliament, to 
the end the errors may be examined in pleno parliamento. Such 
were thofe, which I have at large declared fupra Chap. XXL and 
therefore I (hall fay no more thereof here. — II. Such as were to re- 
move the record coram rcge et confiliOj or coram rege et conJiUo in far- 
Jlawcnto.-^\\\. Such as were to remove the record cora7n pra^latis 
magnatibus et proceribus in parliamento. — IV. Such as were to remove 

the 
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the record coram pr/elaiis et magnatibus, but yet with a-fp?cial reftric- 
tion of the examination of the errors to fomc feleft lords and others 
appointed by the king. 



II *. As to the fccond of thefc, viz. to return the record rorjm 
nobis ct confilioy which fometimes is fo in the petition, fometimes in 
the indorfernent of the petition, and mofl ordinarily in iht fcire facias 
adaudiendum errores; it is to be obfcrved, as 1 have before notcd> 
the. cofijilium ordinarium had no power or jurifdiftion to examine 
errors and reverie judgments, unlefs they were embodied in the par- 
liament : qitodvide 39. R. 3. 14.— But when the parliament was fir- 
ting, the con/ilium ordinarium was concerned in petitions of error; 
but how far we (hall fee hereafter. — And thus muft thofc records of 
reverfals coram rege ct confiUo be neceffarily intended, not of rcver- 
fals by the king's ordinarium confilium^ out of parliament, but by 
the king and his council in parliament. Rot. pari. 18. £. i. Ryley 
p. 57. the petition of error by the abbot of Wcftminfter ; ibid. p. 62. 
upon the petition of Peter Mantar ; ibid'. 144. upon the fuit before 
the audit ores qiierelarum in Scotland; ibid. 168. 172. of a judgment 
before juftices itinei-ant : though I muft confefs, fometimes coram 
rege et conJlUo is intended in the king's bench in riiofe ancient times. 
Ryley 174. 183. in the cafe of error upon an outlawry againft 
Stutevill,. 

The ancient form of writs and petitions of error znd fcire facias 
thereupon granted run many times thus, viz. to have the record or 
' to appear coram nobis et conjlio in parliamento, ut inJpeSlis, isfc. de 
advifamento conftUi nojlri fieri faciamus^ quod de jure et fuundum confuetu* 
dinem regni nojlri Anglia fuerit faciendum^ This was the ancient 
form of error in the parliament ; which continued in ufe moft com- 
monly till about the beginning of R. z. 

* The reafon for omitting the firH head is given before, page 138.— —F. H. 

T 2 Ani> 
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And upon this writ theft things are obfervabic : 

1 . That writs of error did not lie coram confdio uniefs it were in 
parliament, as I have obfcrved upon the book of 39. £• 3. 14, 

2. That by this writ or form of removing of records coram conJtUo 
in parliamento the records were to be removed into the upper houfe of 
parliament. 

■3. That by this writ and form of removing of records and te 
proceed de advifamento covJUti it fecms to me, that in ancient times^ 
as of £. !• £. 2. and the beginning of E, 3. the confiUum legale^ 
viz. chancellor, juftices, Sec. were not barely affiflants, but had a 
•voice of fuffrage as well as of advice in the affirming or reverfing of 
judgments, &c. though in procefs of time the grandeur of the 
lords got in efFeft the whole jurifdiftion from the €onJUium ordinarium^ 
and left them only as affiftants and advifers, which feems thus to 
obtain about the beginning of J?. 2.. 

4* That yet even in thefe ancient times the confilium ordinariufH 
was not only that which was intended by the words de advifamento 
■confilii nojriy but it alfo included the lords in parliament ; for the 
words confilium nqfirum in parliamento moft ordinarily intended the 
whole upper houfe of parliament in writs of error, and moft com- 
monly in other judicial proceedings in parliament* 

5^ That when by the pmver and grandeur of the lords they ob^ 

rained as it were the whole jurifdiftion, and the conjitiwn ordinarium 

became but in nature of affiftants, &c. the* words ra;vzw r«>«/?iV and 

de 'advijhmento confilii with the addition of thofe words in parlianteHto 

' %vere appHcable and ufually applied to the lords in parlfKunent. 

Now for inftances to make good thefe coUeftions. 
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^N the p;u'liament of 21, £. i. Ryley T40. tjie judgment againft 
•the archbiihop of York is, propter quod per comites bar ones et jujli- 
ciarios et omnes alios de consilio domini regis unatiimiter ordinatum ejl. 
—And the like ibidem 165. in the cafe of the prior of Bermondfey, 
iet fuper hoc in pleno confilio habito tra£Iatu, &fr. Here the lords^ as 
well as the juftices, and thefe as well as thofe, corae under the name 
^r ftile oi conjilium regis. 

Again, rot. pari. i. 5. 2. n* 2.9. i^ 2. R. 2. part. 2. n. 19, 2q. 
5the petition of txror by die e$irl of S^U(bury againft Mortimer is, that 
the king would co^nmand the record to be hroiight devant vous et votre 
^tres fage cou'fiuU en 'Ce prefect parlement^ and procefs againft Mortimer 
•to hear the errors. Thereupon it is comii^anded./jr Us pfelats et feig- 
neurs peres de parlement to Cavendifti the cliief juftice to .bring the 
record, which M'as accordingly brought into the lords houfe; and 
^frer errors afligned a ^/V^ /jcw iflu^d ag^nft jyCprtimer to appear 
in the next p^rli^m^nt , ad audiertdnm,errores, whiqh reCites the peti- 
tion, et quod nos, fypplicationi pr^ediSi comitis annuentes, recordum et 
^procejfum pradiSlos tarn coram nobis quam pr^latis et magnatibus in diSd 
j>arliamento venire fecimus ; and it is thereby commanded to the (he- 
riff of Salop to fummon defendant, quod Jit in p^ximo parliamento, 
sibicunque tunc fuerit, -auditurus recordum et.procejfum, et ulterius faSturus 
€t recepturus quod tunc ibidem confijderari Qontingeret^ &fr. Here corant 
rege et, confilio in parliamento in one part of the record is coram nobis 
J)r^latis et magnatibus in another part ,ctf the record : and yet all this 
tranfaded in the lords houfe and by the lords in parliament. 

And thus conjilinm in poi'liaifien^Q is appUcaWe to the lords in 
parliament and to their jurifdiftion. So as to the word curia noftra 
in parUoiuento and curia. ncfira parliarnenti^ though in fome records 
it is applicable to both houfes, yet.it is nioft ordinarily in thefe called 
applicable to the lords in parliiin^xit and tlie lords houfe in parlia* 
laent.— *jR(7/. parU 8..jR» 2, ;/• 15. .in the. prior .^f Mquntegne's cafe,, 

the 
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the fcire facias is, quod Jit coram nobis in parliamento, &c. ad facien^ 
dum £ff recipiendum quod curia nofira conjideraverit. — Rot. pari. 1 7, R. z\ 
I?. 13. y 14, I. -ff. 5. n. 19* 3. H. 5. n. 19. it is, ad faciendum et re- 
cipiendum quod curia nojira parliamenti confideraverit. And in the 
Rcgifter 1 7. the fcire facias is, quod Jit coram nobis et conJiUo nojlrb 
t*i parliamentOy fcff. et ulterius ad faciendum et recipiendum quod curia 
nojira parliamenti conjtderaverit^ In all thefe and infinite morfe 
it appears, that procefs in and upon writs or petitions of error 
•coram nobis in parliamento^ or coram nobis et aonjUio in parliament o, or 
facere quod ^unc et ibidem contigerit ordinari, or quod curia nojira conft- 
deraverit, or quod curia nojira parliamenti conjiderava'ity or quod de 
advifamento conjilii noftri in parliamento ordinari contigerit^ are but fo 
many expreffions of the lords in parliament or lords houfe in parliaV 
ment in cafe of procefs upon writs or petitions of error* 

And thus far touching writs or petitions to remove records accord-, 
ing to the ancient form, which was fometimes coram nobis in parlia^ 
tnento, fometimes coram nobis et conjilio in parliamento^ and fometimes 
in curiam parliamenti ^ ^c^. 



III. The next form was more explicit, viz. tx) remove records 
coram nobis pr^elatis et proceribus in parliamento j and fometimes r^r^w 
nobis in parliamento J but to proceed de advifamento prselatorum magnatum 
et procerum in parliamento^ exprefly limiting it to the lords in parlia- 
ment; and though it Were fometimes the form in the time of /?. 2. 
yet after the beginning of i/. 4. it became the ufual ftile exprefly to 
mention ihe prelates and lords* 

And this, it feems, obtained upon two reafom. — i. Becaufe the 
lords were intent a3 much as poflible to exclude the commons from 
a concurrent judicature in fuch cafes, which poflibly was not fo 
well obviated by the general words oi parliamentum ox curia nojira 
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parllamenii, which by confkmdion might poflibly extend to 
both houfcs, — 2. Becaufe they were intent alfo to excUide the con- 
fiUum ordinarium from a concurrent voice in thefc cafes, and to bring 
them to be only afliftants ; which was better effeded by making the 
petition or procefs coram pralatis proceribus et magnatibus in parliamento, 
than by the w^ords coram nobis et conJtUo in parliamentOy which poffibly 
by a Hberal conftru6tion might intitle the conjilium ordinarium to a voice 
in judicature. 

The inftances of thefe variations and various forms in petitions, 
writs, and procefs upon error, will be given hereafter in the feveral 
kings reigns. 



IV. The next kind of forms in procefs upon errors in parliament ■ 
-was, where, although the records were removed into the lords houle 
by writs or bills of error,- yet the difcuffion of die errors was com- 
mitted by the king to a feled number, fometimes of lords and judges, 
fometimes of judges only. But of this more at large in its proper 
• place hereafter. 



CHAP. 



•■ ^ 
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G H A P. XXV. 

CONCER^IXO REMOVAL OF RECORDS INTO THE LORDS ROT75«? 

BY WRIT OF ERROR*. 

IN the former Chapter 1 have given an account, that there are two * 
ways of removing of a record into the parliament for error, viz.— 
by petition, which was the more antient and more ufual in antient-. 
times ; — or. by writ, which hath been the common courfe of latter - 
ages to bring or remove a record for error into the lords, houfc in . 
parHament* 

In refpeft to the latter, lihall confidcr thcfe things.— i.. How the 
ufual form of die writ runs. 2. How it is to be obtained. 3. . Whea.^ 
it is to be fued, and how made returnable. 

I. As to the form of the writ, it ufually runs thus. . Rex capitalt 
jitjliciarioy i^c. quia in recorio et procejfu et redditione judicii loqueU, (sfc. 
ad grave damnum pr^diEli L S* Jicut ex quereld. fud /iccepimus^ noSy erro^ 
remy ft quis fuerit, debito modo corrigij et partibus pradiSlis cderem jufii^ 
iiam in hdc parte fieri ^ vdenteSy vobis pnecipimus, quod, Ji judicium tnde^ 
redditum fity tunc recordum et procejjum pradiRa^ cum omnibus ea tangen- 
tibuSy nobis in prafens parliamentum (if the parliament be fitting) or 
nobis in parliamentum nofirum apud Wefimonajierium die, &c. proxime - 
tenendum (if the parliament be not fitting but only fummoned or 
under prorogation) fub Jigillo nojlro diJiinSle et aperti fine dilatioue 
mittatisy et hoc breve ; »/, infpeSlis recorda et procejfu pnediSfiSy ulterius 
inde de ajfenfii, dominorum fpiritualium et temporalium in eodem parliamento 
exifientium pro error e illo corrigendo fieri faciemuSy quod de jure et fecun- 
dum legem et confiietudinem regni noftri Jngli^e fuerit* faciendum^ 
teficy &c. 

This 
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This is the form of the writ, as it is now ufed, in writs of error 
in the lords houfe. Whereby it appears, that it much diflcrs from tiie 
form of the writ in Raftal's Entries mentioned before, and likewifc 
from thofe writs, which were antiently, ita quod de advifamento confiiti 
noftri in parliamento^ or de advifamento cenfdii nojlri farliamenti. Biit it 
exprefsly limits it, ita quod de ajfsnfu dominorum fpirilualium et temper a- 
Hum fieri faciamuSj &c. When the alterations were made, or by 
whom, cannot eafily be found without fearch of all the antient wrics 
of error, many whereof were long fincc loft or miflaid. 

2. As to the manner of its obtaining, it is tnie, a \NTit of ciTor 
in parliament is brez^e de curfu as to fome purpofes, and therefore 
made by the curfitor ; but yet for the reafons given in Chap, XXIII. 
it ought not to pafs the feal without a petition or bill to the king, 
and that bill figned by him. And the writ itfelf was antiently, and 
ftill ought to be per regem, or per warrantum domini regis ; and this 
appears exprefsly by the books of 22. £. 3. 3. i. H. 7. 19, Flour- 
dew's cafe; and Dy, 375. and by the conftant indorfement of thcfe 
writs, viz. per regem. 

And this courfe antiently obtained till the long parliament ; where, 
by reafon of the king's abfence, he that then exercifed the office of 
attorney general did grant his warrant to the curfitor For the making 
of writs of error returnable in parliament, and the writ was indorfed 
per warrantum attornati domini regis generalis. And upon that account 
it hath been alfo To praftifed fince the king's reftoration, which is art 
error and ought to be reformed. 

3. A? to the time of iffuing it, although out of parliament time, 
yea though a parliament be not fummoned, the king may upon a 
petition grant a warrant for a writ of error to be iflucd. Yet it feems 
the writ ought not to ilTue till a parliaihent fummoned ; becaufe it 
can have no certain return, as it ought to have, for the chief juftic?^ 
to bring the record. And belides it would be to no purpofe ; for if 

U * a writ 
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a writ of error were brought to remove the record in proximum parlia^ 
mentum before a parliament fummoned, though this might be warrant 
enough for the chief juftice upon the firft day of the next parliament 
to bring up the record, upon which the errors may be afligned, and 
a fcire facias ilSue againft- the defendant, and thereupon proceeding, 
may be to examine the errors ; yet this writ of error would be na 
ftiperfedeas to the king's bench to iffue execution before the parlia-r 
ment; becaufe there is no certain time when it (hall be returned^ 
inafmuch as it is uncertain, whether and when a parliament Ihall be 
fummoned ; and it may be fo long before a parliament be fummoned,, 
that it would give an exceflive delay to juftice, if it Ihould in the 
mean time fuperfede execution^ 



CHAP. 
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CHAP. XXVI. 

CONCERNING THE METHOD OF REMOVING THE RECORD INTO 
PARLIAMENT, AND THE PROCEEDING THEREUPON. 

T HAVE in the former Chapters laid down the "warrant for remov- 
'*■ ing of a record for error into the lords houfe in parliament, viz. 
either by petition to the king, or to the king and his council, or to 
the king and the lords fitting the parliament, and the king's anfwer 
thereupon that it be done ; or by petition to the king for a writ of 
error, and a bill figned thereupon, and a writ iffued upon fuch bill 
figned» 

These are in nature of commiffions from the king for the exami- 
nation in parliament of errors in the king's bench or chancery, or fuch 
other courts, as are as it were immediately next below the lords houfe 
in parliament, or upon judgments given in the houfe of lords itfelf. 

, But becaufe fuits of error in parliament are for the moft part upon 
judgments given in the king's bench, and the method ufed in parlia- 
ment upon fuch judgments doth in efFeft mutatis mutandis fquare with 
errors in parliament out of other courts, I (hall keep myfelf princi- 
pally to fuch inftances as concern error upon judgments given in 
the king's bench. 

If the warrant for the examination of the errors be upon original 
petition in the parliament, and not by writ of error, the entry is, 
qud quidem petit tone kSid et audita , praceptum eft L C. capitali jufticia^ 
via ; fometimes per dominum regem only, as in the cafe of Mortimer, 
rot. pari. 28. £. 3. «» 8. of the earl of Lancafter, clauf. i. £. 3. 
part. I. /;/. 21. darf. ; fometimes, but rarely, per pr^elatos proceres (t 

U 2 magnates 
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magnates only, rot. pari. i. R. i. ». 28. in the cafe of the earl of 
Salifbury againft Mortimer ; but mod ordinarily per dominum regent et 
dominos in parliamento, ret. pari. Z.R.^. n. 15. in the cafe of the 
prior of Mountegne ; fometimes per dominum regem ex ajjenfu dominorum 
in parliamento^ rot. pari. i. H. 5, n. 19. the cafe of Gunwardby ; 
fometimes generally praceptum eft ; and fometimes ex ajfevfu parlia- 
mcnti praccptum efty to the chief juftice to bring tl\,e record prefently 
into pai'liament* 

This being done, then tlie errors are to be afligned : though 
many times anciently the errors were afEgned in the petition, and a 
feire facias thereupon granted. But this was irregular ; and there- 
fore when in the parliament of 18^ R.. 2* there was. a judgment given 
for the prior of Newport-Pagnell reverfed in parliament, the prior 
brought a petition of error again in the lords houfe, and affigned for 
error, that the fcire facias iflued before the record of the firft judg- 
ment brought into parliament. Rot. parL 2. if. 4. ».. 43, and rot., 
pari. 4. H. 4. ». z6^ 

When the chief juftice brought up the record, the record was^ 
read, and in antient time entered of record in the rolls of parlia- 
ment. And then the party complaining afligned hiserrors^in writing, 
and thereupon had z.. fcire facias to warn the defendant in the crroc 
to appear in the next parliament or next feflion of parliament ad 
audiendum errores direfted to* the fheriff of the county where the land- 
lay, if it was for land, &c. 

And here fome things are inquirable for the better difcovery of 
the antient praftice. — (i.) What wais done with the record.— 
(2.) What and in what manner the fcire facias iflued. 

(i.) As to the firft of thefe there have been three methods.— 
I. The chief juftice by the command or order ut fupra brought the 
record into parliament, whereupon the plaintiff afligned his errors ; 

and 
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and thereupon a fcire facias awarded againft the defendant returnable 
the next feiiion of parliament ; and it was then commanded to the 
chief jufticc to have the record again in parliament at the return of 
the fiire facias^ that fo they might proceed upon the errors ; and 
in the mean time the record was carried back after the errors affigned 
and fcire facias awarded, becaufe the fame roll concerned divers 
other matters. Thus it was done rot. pari. 1. R. z. n. 29. in the 
carl of Salifbury's cafe; i. i?.. 2. part. 2. n^^i. in the fame cafe; 
8. R. 2. n. 15. in the prior of Mountegne's cafe ; and i()^R. 2. n. 18. 
in Shepey'scafe. — z. Sometimes the chief juftice upon the petition 
brought in^ tlie record, and the record thereof was entered again of 
record by the clerk of the parliament ; and then tliey might proceed 
without a fccond bringing up of the record by the chief juftice. Thus- 
it was done r(?/. ^r/. 2S. £. 3. «. 8. in the. cafe of Mortimer. — 3. But 
in the time of H. 4. that courfewas fettled, which hath obtained to* 
this day as. well upon writs as petitions of error, viz. when the chief 
juftice was commanded cither by petition of error or by writ of error 
to bring the record into parliament either indilati or at a day certain, 
h« brought up the roll and a tranfcript of the record, and left the 
tranfcript and roll with the clerk of the parliament to be examined^, 
and then the fame day or fome (hort time after the roUs^ themfelves 
were carried back into the treafury.. And tliis hath obtained to this 
day.. In the parliament of i%.Jac. when the chief juftice of the 
king^s bench was made fpeafcer of the lords houfe by commiffion on^ 
the fufpenfion of the lord keeper, yet it was refolved 14. Miii 1621. 
in that parliament, that upon a writ of error he (hould bring in the. 
record as. chief juftice.. 

(2.) As to the fcire facias^ when the party hath afligned his errors,, 
he* prays a fdre facias: which j as hath been fticwed, is entered 
fbmetimes to be commanded by the king alone ; fc^metimes by the 
peers alone, as 1. R.z. m 29. in the cafe of the earl of Salift)ury ^ 
but moft» conunonly by the king and lords, or by tlie king with the 

aflent. 
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affent of the lords or advice of the lords, rot. pari 2. R. 2. part. z. 
ff.il. In Catermainc*s cafe, rot. pari. i. //• 5. n. 19. it is faid to 
be ex ajfenfu parliamenti ; yet it was only by the king and lords. 

In this matter two things are confiderable. — i. The form of the 
writ. — 2. The time of its return. 

I. The form of the writ o( fcire facias hath in fome circUmftances 
differed in feveral ages. Sometimes, quod Jit coram nobis in parlia- 
mentOy toV. tali die ad audiendum recordum et procejfum et errores pra-^ 
di£fos, et ulterius fa£lurus et recepturus, quod per legem terra confideratum 
fuerit in hdc parte y rot. pari. 16. R. 2. «. 18. in Shepey's cafe. Some- 
times, ad faciendum et recipiendum^ quod curia parliamenti conjideraverity 
I. iiT. 5. n. 19. ; — quod per legem terra in curia parliamenti contigerit adju- 
dicariy 3. if. 5. n. 19. Catermaine's cafe ;— ii^^/y^r. 17. quod curia 
nojlra conftderaverit in hdc parte y rot. pari. 8. i?. 2. «. 15. in the 
prior of Mountegne's cafe ;*—fa£lurus et recepturus quod tunc et ibidem 
conjiderari contigerit y rot. pari. 2. R. 2. par. 2. n. 19. ;— and ad faciendum 
£t recipiendum quod nos de ajfenfu dominorum fpiritualium et temporalium in 
eodem parliamento duxerimus ordinandum, as in the modern fcire facias 
upon writs of error in latter ages. 

2. As to the teje of the fcire facias and the return thereof, regu- 
larly the fcire facias ad audiendum errores was returnable the next par-- 
liament or the next feffion of parUament. But though the award was 
fuch, yet the writ was rarely if at all taken out till the new parliament 
fummoned ; for till the fummons iffued for the parliament or a certain 
day given by prorogation, it was uncertain, whether or when die 
parliament would be held. This appears partly by the Regijler 1 7. 
but more fully rot. pari. 2. R. z. part. 1. n. ig. 8. R. 2^ n. 15. and 
jz. H. 5. part. 2. n. 11. 

But where the king's intereft was only concerned, as to reverfe a 
judgjnent for the king or an attainder, there wem out no fcire facias 

ad 
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ad audiendum errores ; becaufe the king is always prefent in court and 
cannot be made .party by a fcire facias. Rot. pari. lo.H.f^ «• 52* 
Jane Beachamp's cafe. Fid. rot. pari. 2. H. 4. n. 37. 39. for Holt 
and Burgh and Burly to reverfe attainders in 11. i?. 2* and i. -fiT. 4. 
n. 90. for Thomas Haxey. 

The ordinary return of the fcire facias was ad proximum parliament 
turn ; for their feffions were (hort and uncertain ; and if it (hould be 
returnable at a day certain (as it mull) in the fame feffioj, the feflion 
might end before the return of the writ. But in cafes where no 
fcire facias was to ifTiie, as where the king was party, the errors were 
oftentimes examined the fame parliament wherein the petition of 
error was exhibited. 

But in the late king's parliaments that antient courfe was altered ; 
for they made writs of error returnable in prafens parliamentum^ and 
gave notice by orders from day to day to the defendant. And this 
courfe holds now in ufe, the old way oi fcire facias returnable the next 
parliament being laid afide : yet without any law at all to warrant it ; 
for die record cannot be reverfed or affirmed without making the 
defendant party by writ, unlefs he appear gratis without 2i fcire facias,, 
and plead to the errors. This is now the common courfe, and the 
defendant commonly appears upon orders of the houfe without any 
fcire facias J and pleads to the errors gratis ; which therefore being 
done gratis fupplied the defedt of a regular procefs^ which yet the: 
defendant may Lnfift upon if he wilL 

And thus far touching the procefs and proceedings in writs o£ 
error preliminary to the difcuffion and determination thereof,. 
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CHAP, XXVII. 

CONCERNIlsG THE JUDGES OR PERSONS BY WHOM THE JUDGMENT 
OF AFFIRMATION OR REVERSAL IS GIVEN IN PARLIAMENT. 

THE defendants appearing graUs or by procefs, and pleading to 
•the errors in nullo erratuntj the next thing confiderable is, how 
or by whom the judgment is given. 

Now upon a writ of error — either the whole determination of the 
cafe {lands upon the matter, as it appears upon the record : — or there 
intervenes a matter of faft to be firft fettled before the errors upon 
the record can be examined or determined ; which commonly is in 
two kinds or cafes ; i. where the error affigned is an error in faft, 
as nonage, coverture, &c. 2. where a matter of faft is pleaded in 
bar or abatement of fuch writ of error, or a matter triable by the 
country arifeth upon fuch a plea ; as where a releafe is pleaded and 
denied, or a fine is pleaded and nient comprife is replied to it, 

I SHALL begin with this fatter confideration ; namely, where 
matter of fa£t is affigned for ^xvov or arifes upon pleading, 

I NEVER knew an error in faft affigned upon a writ of error in par- 
liament ; neither indeed is it needful it (hould ; for the king's bench, 
being the ufiial court out of which records are removed by writs of 
error into parliament, may reverfc their own judgments before them- 
felves for errors in faft ; and fo there needs no writ of error in parlia- 
ment upon fuch oGcafion. 

But fuppofe, that a writ of eiTor be brought in parliament for all 
this, and an error in faft be affigned and put in ifliie ; or fuppofe a 
relealc be pleaded and put in iffue ; how fliall it be tried ? 

I CONFfiSS 
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I CONFESS I never knew fuchacafc happen. But if it fliould fo 
happen, I think the regular way is to fend it into the king's bench to 
be tried, as where an ifiue is joined in chancery. Only there may be 
this difference, that whereas upon an iffue joined in chancery and 
fent into the king's bench to be tried, the king's bench finally gives 
judgment without remanding it to the chancery ; yet poffibly the. 
record being fent out of parliament is to be remitted thither with the 
verdidt, that the judgment of affirmance or reverfal may be given 
in the lords houfe. And although poffibly, where the ifliie upon an 
error in fad is found for the plaintiff or defendant, or for the defendant 
upon a plea of releafe, there is no inconvenience, if the judgment, 
be given in the king's bench ; yet if the iffue upon the releafe be 
found for the plaintiff, it feems neceffary the record Ihould be remit- 
ted ; becaufe the judgment cannot be reverfed notwithftanding fucli 
verdia, till the errors upon the record be examined, which is. proper 
to be done only in parliame.it. 

But now let us refume the former coftfideration, where in nullo 
erratum is pleaded to the errors afligned of record, how and in what 
manner and by whom is the judgment given either of affirmance or 
reverfal. 

There are four parties, whom this inquiry may concern, viz. 
the king, the lords, the commons, and the judges or conjilium regis, 
or fuch of them as are fpecially deputed thereunto. 



L In all judgments of affirmance or reverfal in parliament the 
king is aftually or virtually a party to the judgment ; for there is 
fcarce one entry of twenty, but the judgment is entered, confideratum 
ejl per dominum regem ex ajfenfu magnatumy &fr. or per magnates^ isfr. 
ex (ijfenfu domini regis, as (hall appear by the numerous inftances, 
which I {hall have occafion to mention in the enfuing Chapters. But 
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yet I do not think it neceffary, that the king (hould be aftually prefent 
or pronounce the judgment. For inafmuch as before is ftiewed^ 
whether the reverfal be by writ or upon petition, the king's aflent is 
rcquifite to the removing of the record in parliament, and ought firil 
to be given and endorfed upon the bill figned. This doth fufficiently 
commiiTionate the lords in parliament, or thofe others to whom that 
bufinefs is committed, to proceed in virtue of the king's authority* 
And fo the king is virtually confenting to the judgment by them 
given ; which is in law as effeftual, as if he were a&ually prefent and 
joined in the judgment or pronounced it himfelf in perfon with confent 
of the lords, &c. and warrants the entry to be per dominum regem or 
ex ajfenfu domini regis, as if he were aftually prefent. How far the 
king^ after fuch removal of a record by his confent, may either retra6t 
1ms afFent or have a negative voice, I ftiall not here examine. But it- 
feems to me, that he can no more deny the affirmance or reverfal of 
fuch a judgment, than he can fufpend a judgment of affinnance or 
reverfal in the king's bench by the ordinary judges of that courts 
though the pleas be there held coram r^ge ; for he hath committed 
the ordinary jurifdiftion in fuch cafes to his ordinary judges* 



11. If a writ or petition of error be before both houfes of parlia- 
ment, as in the cafes of the earls of Lancafter and March and the 
bifliop of Hereford fupra Chap. XXIL there both houfes of parlia- 
ment are to be confenters to the reverfal or affirmance, or nothing is 
effefted : for by the king's commiffion both houfes are made as it 
were judices ordinarii ; and if both houfes confent not, nothing can 
be done. But ^s hath been faid, fuch bills or writs of error, though 
ufed fometimes (and yet but rarely^ in antient times, have been very 
long out of ufe. • 
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tIL If a bill or writ of error be made returnable before the lords 
in parliament according to-the ufual form of writs of error now in 
life, the judgment at this day is authoritatively given by the lords 
houfc ; the entries ^vhereof, as fhall be fliev/n, are various, fome- 
times per curiam or in curia parliamcntiy fometimcs per iniip;natc$ 
et proceres ^i\ And this ordinarily done at this day by majority 
of votes ; which yet notwithftanding hath been found a great ih- 
convenience. For though the lords fpiritual be learned men 
in their way ; and though the temporal lords are ufually of a noble 
extraflion and generous education, and poflibly well acquainted with 
the methods of government ; yet it is impoffible tlicy fliould be 
fkilled in judicial proceedings and matters of law, ^hich requires 
great ftudy and experience to fit perfons thereunto. And befides 
many of them are yoimg and unacquainted with buCnefs, efpecially 
of this nature ; many of them may - be abfent, and commit their 
proxies to others. So that certainly it is a great inconvenience, that 
mens eflates and interefts, and the judgments of learned judges given 
with great deliberation and advice, fliould be fubjeft to be fliaken, 
and it may be overthrown, by, it may be, one fingle content or not 
content. Whatever the extraftion of men be, yet they arc not bom 
with the knowledge of the municipal laws of a kingdom, nor can 
be fuppofed to be infpired with the knowledge of the law by the 
acqueft or defcent of a title of honour. 

And this was well known and obferved by the king and nobility 
and wife councillors of antient times. And therefore there were 
provifional remedies for this inconvenience in the judicatory in the 
houfe of lords* 

I. It fliould feem, that in antient times thefe proceedings, efpe- 
cially in writs of error, in parliament were for the mofl: part if not 
altogether tranfafted by the confilium regis or dinar i urn, the chancellor, 
treafurer, juftices, barons of the exchequer, and th^fe whofe educa- 
tion and experience rendered them more fit for fuch employment; 
and rarely did thefe matters come into the houfe c^ lords for their 
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dccifion, unkfs it were in cafes of great moment concernment and 

example* 

2r When they came to the houfe of lords upon fuch an account,, 
it feems, that antiently even the conjillum regh ordimiriumy the chan- 
cellor treafurer and juftices, had not only a voice of advice, but alfo- 
of fuffrage : as appears by what hath been before delivered, and by" 
the inftance of the ftatute of 14. E. 3^ that erefted a court for reme- 
dying delays in judicial proceedings, confifting of lords fpiricual,^ 
lords temporal, chancellor treafurer and judges, wherein the judges 
had a coordinate voice as well as the lords, as appears by the ftatute: 
itfelf ; and as likewife appears by the compofure and power of the* 
auditores qtterelarnm appointed by the king in parliament ; which- 
confifted as well of the chancellor treafurer and juftices, as of lords,, 
and their power not only preparative to the houfe of lords but deci- 
five, asappears before in this- trad* 

3, BcTT yet furdier it is moft evident beyond all difpute, that* 
though the record either by writ or petition were removed into the: 
lords houfe, and virtually and interpretativdy tlie judgment of affir-- 
mation or reverfal was theirs ; yet the adual decifion and determina- 
tion (in antient times even after the decay of the power of the con- 
fiUum regis} was given by a feled number of lords and judges, nomi-- 
nated by the king in parliament, or atleaft by the king with die advice 
of the lords. 

This appears by the Year Book of 22. E. 3. 3. upon a petition of 
error by Hadelow and his wife in parliament upon a judgment given 
in the king's bench. The words of the book are, — Not a que peti- 
tion fuit fue al roy devant ceo que le breif fuit graunt. Pur que le 
roily en que le procejfe et jugement furenty fuit port en parlement par 
fir William Thorpe. Sur que le roy ajfigne ccunts et barons et ovefque 
eux les jufii'cesy i£c. de terminer les dites befoignes. Et devant ceo que 
riens fuit faity le parlement fuit fini^ et les deputyes demeurrenty mes le 

roy 
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rcy meme fuit ale ; devant queux fult dtty que le jugement ne poet ejire 
revets fi non en parlement ; et depuis que ceo eft finij ulterius^» cejie 
befoigne nihil agendum. 

HiL. 2, jE. 3. rot^ 96* coram rege, Diverfc of the inhabitants of 
Lemington brought a petition of error of a judgtnent given for the 
king againft the mayor bailies and men of Lemington in the exche- 
quer 17. £. 2. The record and procefs were removed into parlia- 
ment, and {cnt fub pede Jigtlli by mittimus to the juftices of the king's 
bench by the king's mandate, quad vijis et examinatis recordo et procejfu 
et petitione pnediSliSy vocatifque coram eis evocandis, et auditis hinc inde 
rationibus partium^ ulteriusad error es priedictos, fi quifuerinty fieri facerenty 
quod de jure foret faciendum. And now upon complaint by the peti- 
tioners of delay in the judges, a writ iffued to the juftices of the 
king's bench to proceed to the determination of the errors : where- 
upon the juftices of the king's bench affirm the judgment, and ac- 
cordingly gave judgment of affirmation, and execution is made in 
the king's bench; 

Rot. pari. 7. R. 2. * ;/. 20. et fequentibus in the cafe of the petition 
of error by the prior of Mountegne againft Richard Seymor, direfted 
to the king and lords in parliament, he prays, que ordonne foit en ce 
parlement y que certains gents de cowncell le roy foient ajfigneSy devant queux 
le record fi>it envoy; et q^ils eient poiar par force de cette ordinaunce pur 
examiner les erreurs ; and to warn Seymor to appear before them ad 
audiendum error es ; etque eux potent corriger et redrejjer les erreurs. And 
thereupon par aJJ'ent de parlement a fcire facias was ordered to ilfue 
againft Seymor, d^efire al prochein parlement ubicunquCy and that the 
record be then brought into parUament, and that no proteftion be 
allowed. And accordingly rot. pari. 8. R. 2. n. 15. the fcire facias 
was returned, and the errors examined, et videtur curia parliamentiy 
quod erraverunt. The judgment was reverfed, et in plena parliamento 
pr^eceptum efi cancellarioy quod faciat executionem. 

• The roll meant to be referred to is part-^ 2. of the 7. R. 2.*-— -F. H. 

This 
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Tins fliould fcem to be a proceeding /;/ pleno parliamoitOy thougli 
the record were removed to the lords houfc and the petition was to 
the king and lords. So that, although the delire of the prior to have 
the errors examined by fome perfons of the council thereunto affigncd 
was not obferved, but the proceeding v;as altogether in the parlia- 
ment ; yet this prayer of his makes it appear, that it was the ufual 
courfe in writs of error in parliament to have the errors examined by 
fome feleft perfons of tlie king's council thereunto appointed by the 
king, or at lead by the king and lords or with their aflent con- 
fonant to the book of 22. £. 3. 

And poffibly if this courfe were held, it w^ould be not only a 
great difpatch of bufmefs of this nature ; but alfo would avoid thofe 
many inconveniencies, which arifc by determining of errors and 
matters in law by the majority of voices, where it may be, that one 
fifth part of them that give the judgment arc wholly ftrangers to the 
courfe of law and of judicial proceeding. 

It is tme, the courfe abovementioned is now grown much out of 
life, and the lords give the judgment themfelves. But yet even 
therein (ince the time that the whole decifion of errors have been 
pradifed in the houfe of lords by their votes, the judges have been 
always confulted withal, and their opinion held fo facred, that the 
lords have ever conformed their judgments thereunto, unlefs in cafes 
where all the judges were paities to die fonner judgment, as in the 
cafe of Ibip money* 

This appears by Very many inftances, fome whereof are given 
before. Chap. * . In the book of i. i/. 7. 19. quam cito billa 
Jtc indorfiita fuerity et breve de errore et tranfmpium pr^xdiSta in parlia^ 
mento deliberentuvy clericus parliamenti habebit cujiodlam inde^ et per 
domh:os tanfum, et non per communitatem, ajjignabuur fenefcalluSy qui 
turn dominis fpiritualibus et tewporalibus per consiliUxM justici- 

• See before. Chap. IX. and page 59.— F. H. 
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ARiORUM procedent aderrorem corrigendum. And therefore when after 
errors afligned the plaintiff being in execution defired to be bailed, 
it is anfwered per advifamentum omnium jt/fiiciariorum, that it could 
not be ; for then if the parliament were diffblvcd before judgment, 
the paity (hould be at large and the plaintiff below without remedy,. 

And he, that confiders the great reverence that hath been in all 
cafes of law given to the refolution and opinion of the judges by the - 
lords in parliament, and how conformable regularly the judgment of 
the lords hath been to the opinion and advice of the judges upon 
matters in law tranfafted in die houfe of lords, and how the ftatute 
of 14. £. 3. joins the advice of die judges to the lords and bifliops 
commiffionated for redreffing delays in judgment, will find, that 
tliough for many years laft paft they have had only voices of advice 
and affiftance not authoritative or decifive ; yet their opinions have 
been always the rules, whereby the lords do or fliould proceed in 
matters of law, efpecially between party and party ;. unlefs the cafes be 
fo momentous, diat they are not fit for the determination of judges ;• 
as in queftions touching the right of fucceffion of the crown, rot. 
pari. 39. H. 6. * or the privileges of parliament, rot. pari. 31. H. 6. 
+ or the great cafes that concern the liberties and rights of the 
fubjedls in general, as in the cafe of fliip money and fome others of 
like univerfal nature, 

• RQt^parL 39.^. 6,, n. la.— F. H, f ^«'- t^^^' 31. 3^. H. 6. ». 26. — F. H, 
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CHAP. XXVIIL 

CONCERNING THE MANNER OF EXECUTION OF JUDGMENTS OF 
AFFIRMATION OR REVERSAL UPON WRITS OR PETITIONS OF 
ERROR IN THE LORDS HOUSE. 

IF the judgment were affirmed or reverfed in parliament, the an- 
cienteft coiirfe for the execution of fuch judgment was by remand- 
ing the record into the court where that judgment was given, viz. 
into the king's bench, with a mandate to the juftices to iflue execution 
accordingly, which was accordingly there done. Vid. accordant ST. 31. 
£• I. coram rege rot. . And accordingly in the reverlalof the at- 
tainder of Mortimer earl of March, which was done by the king 
lords and commons, rot. pari. 28. E. 3. n. 8. the record of the 
reverfal and reftitution was fent by writ under the great feal into 
the king's bench, with a command to iffue writs of fcire facias to 
the ter- tenants for the earl's reftitution to his lands, which was accord- 
ingly done in the king's bench. 

But in after times they ufed fometimes another method of 
executing their judgments of affirmation or reverfal, but efpecially 
of the latter, viz. becaufe the chancellor or keeper of the great 
ftal was conftantly widi this feal attending in parliament, the houfe 
of lords by their order ufually commanded the chancellor to make 
.execution of the judgment by writ under the great feal ; which it 
feems was returnable in chancery, becaufe the parliament might 
be diflblved or adjourned before the writ could be executed or 
returned* 

Thus rot. pari. 8. R. 2. n. 15. the prior of Mountegne recovered 
A rent in the common bench ; that judgment was reverfed in the 

king's 
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king's bench ; and again the judgment of revcrfal was revciTcd 
in parliament, and that the prior ftiould have rellitution of his an- 
nuity and of the arrears. And thereupon it is commanded to the 
chancellor- in pleno parliamentOy that he ifllic a writ under the great 
feal to the (herifF of Somerfet, where the laiids charged lay., quod tarn 
de feifmd et rejlitut'wney quam de exitibus perceptiSy fecundum kgem et 
confuetudliem regm, plenam executionem fieri faciut. 

Py^OT, pari. 2. i/. 4, ». 27 upon the reverfal of a judgment given 
in parliament againft Burgh and Holt, a writ of reftitution iflued 
under the great feal to the flierifF of Someifet, where the lands 
lay. 

But at this day, if a writ of en'or be brought in parliament upon 
a judgment in the king's bench, if the writ abate by death, a record 
is made of it in the lords honfe, and by judgment the writ is there 
abated, and the judgment of abatement is entered upon the tranfcript 
left in the lords houfe, and the fame is remanded into the king's 
bench to proceed according to law. H. 22. Car. t. B. R. rot. 696* 
Trowl and Methurft. 

So if the judgment be affirmed by the lords, the judgment of 
affirmation is entered upon the tranfcript, and a remittitur entered 
thereupon, and the record delivered back to die king's bench to pro- 
ceed with execution. T. 26. Car. 2. rot. 807. 

And fo if the judgment be reverfed by the lords, the judgment 
of revcrfal is entered upon the tranfcript with a remittitur in this 
form. Et fuper inde recordum &f procejfus per curiam parliamenti curiit 
domini regis coram di£io domino rege ubicunque^ &c. remittuntur ; et in 
eddem curia coram diSlo domino rege jam refident. M. 24. Car. 2. B. R. 
rot. 237. Streter's cafe. 

Y And 
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ANiy k feems, that although as to fomc purpofes'the record was* 
removed from the king's bench into the parliament ; yet really the 
Fccord remains as to many purpofcs in the king's bench ; and after 
fiich a remittiiur the court of king*s bench proceeds upon the ori- 
ginal record before them, and enters the revcrial and remittitur upoa 
that record ► 

Therefore if the parliament be diflblved before any judgment 
of affirmance or reverfal, upon a fuggeftion thereof upon die roll in 
the king's bench, the court of king's bench fhall proceed upon the 
record before them, though tliere be no remittitur of the tranfcript 
out of the parliament into the king's benclu 

A JUDGMENT is given for the defendant in the huftings of London 
in an aftion of wafte, where it (hould have beea given for die plaintiftV 
That judgment is reverfed by writ of error before commiflioners at 
Saint Maitin le Grand according to the cafe* EiTor was thereupon, 
brought in parliament, and die laft judgment affirmed. The par- 
liament is adjourned before any execution made. The plaintiff, to 
have his execution, removed the tenor of the record of die affirma- 
tion into chance, y by ceriwrari diiccled to the clerk of the parlia- 
ment ; and thence it was fent into the king's bench by mittimus' 
under th.* great feal commanding that court to proceed to execution, 
which was accordingly done in the king''s bench hy fcire facius about 
23. Ciir. 2. in Cole's cafe of Gray's Inn. 
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CHAP. XXIX. 

CONCERNING SUPERSEDEAS BY WRITS OF ERROR IN PARLIAMENT, 
AND pONTlNUANCXS BY ORDER PROROGATION OR ADJOURN- 
MENT. 

WE are to know, that the lords houfe may be confidered^s 
a court by itfelf without the commons, or as a conftituent 
part of the parliament together with the commons. In the former 
confideration it proceeds in points of judicature belonging to their 
feparate jurifJidtion as a diftinft court of itfelf; as in writs of error, 
and fome other points of jurifdiftion before mentioned belonging 
thereunto. In the latter confideration it proceeds on the legiflativc 
power, paffing of afts, which cannot be without the confent of the 
king lords and commons ; and this is indeed the fupreme court of 
parliament, the commune confiiium regnu 

As tly parliament hath its beginning by the king*s writ of fummons 
under the great feal ; fo it hath its prorogation and continuances by 
the like writ ordinarily. 

We are to obferve thefe feveral methods of continuances of tlic. 
parliament, or of either houfe thereof, or of the bufineffes depend- 
ing therein. 

(i.) There are continuances of particular caufes depending in the 
lords houfe during the feffion of parliament, much like the conti- 
nuances in other courts, by dies datiy or orders of continuances of 
particular caufes. 

Y a (2.) There 
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(2.) There are adjournments and continuances of each houfe of 
parliament by their own adjournments. This doth not determine, or 
put without day, or difcontinue^ any bufinefs depending in cither 
houfe by bill, by petition, or in the lords houfe by writ of error, or 
otherwife. 

(3.) There are prorogations by the king's writ of prorogation 
after the fummons and before the day of fefifion appointed by the 
writ of fummons unto fome other day, and foinetimes to fome other 
pl^e, as ilauf. 12. H. 6. m. 15. dorf. from Lincoln to Weftminfler. 
Sometimes it is to fome farther day and place, as in frequent in- 
ftances : the writ of prorogation reciting the former fummons at a 
day to come, and fometimes the caufe of prorogation, fometimes 
only cert'is de caufis. — The operative words are only parliamentum 
pr^diSfum ufque fuch a day duximus prorogandum, per quod ad di£tum 
diem et locum pradiEium accedere vos nan oportet ijld vice, with a coni- 
niand to appear at the .day given by the prorogation. And fome- 
times it is prorogued till a new feffions, which in effeft is a diffolu- 
tion of the former fummons. Thus clauf. 22. E. 3. part. 2. m. 17. 
dorf. the parliament was fummoned to be held at Weftminfter die lun.r 
pojl fejium fanSli Hilar ii ; then clauf. 22. £. 3. part. 2. wJ^. dorf. 
prorogued to quirtdenam pajcha next by reafon of the plague by writ 
bearing tcft 1. Jan. 22. JE. 3. and then clauf.- 23. E. 3. parte primd 
f}t. 19. dorf. by writ bearing teft 10. Mar tit prorogued ufque ad novam 
j^ramonitionem per nos tnde faciendum. — Thus the writs run, that 
were directed to the lords. — But the writs dire&ed to the fheriffs 
run as before to the words prorogandum ; and then per quodmilites cives 
et burgenfeSj quos adveniendum ad diElum parliamentum ad di£lam quin^ 
denam tenendum per te fummoneri pr^cipimuSy ad locum pradiSum ad ean- 
dem quindenam accedere non oportet, quoufque de mandato nojlro de novo 
fuerint pramoniti ; et ideo tibi pracipimuSy quod executioni diEli mandati 
nofri devenire faciendo hujufmodi, milites cives et burgenfes ad diSlum 
parliamentum ad quindenam pradiStam faciendum omnino fuperfedeas. 

But 
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' But there was no refummons of thofe that were formerly elcft, 
but an entirely new parliament fummoned. Clauf. 24. £. 3. part. 2.. 
m. 3. dorf. The like clauf. 5. £. 2. m. 1 7. ^c?r/I 

I FIND two extraordinary kinds of writs relating fomewhat to the 
matter of prorogation, viz. — Clauf. 28. E. i. w. 2. £ff 3. dorf where- 
by after the former parliament dilfolved there v/as a refummons of the 
fame knights citizens and burgefles to a new parliament. This was 
accordingly de failo done, and the parliament accordingly fat : but 
it was irregular and not agreeable to law, and therefore was never 
after praftifed. — Clauf 17. H. 6. tn. i. dorf a parliament was fum- 
moned in quindend Michaelis ; and after by writ bearing tejie 
3. Auguft, entitled de abbreviatione parliament iy reciting the former 
fummons,-«(7i tamen cert is de caufis urgent ibus, &c. diem parliamenti 
pr^diSfi duximus abbreviandum, et parliamentum nojlrum apud palatium 
noflrum Wefimonafierii i4 crajtino fanSii Matthai apojioli proxime futuro 
teneri ordinavimus ; and a command to the peers, &c. to attend, 
accordingly, which was accordingly then held.. 

(4,) There are adjournments of parliaments by the king after 
they are begun and held. Thefe are oftentimes called prorogations, 
and the word prorogandum was fometimes ufed diercin. 

Claus. %x.R. 2.- m. 19. dorf The writ recites the fummons of 
parliament holden die luna pojl feflum fanSl^e crucis ultimo praterito pro 
quibufdam arduis et urgentibus materiis et negotiis in eodem parliamenta 
adtuncpendjntibus, qu^ adhuc commode terminari non poiuerunty ditlum 
parliamentum ufque quindenam fan£li Hilarii proximo futuram apud Salop 
in Jlatu quo tunc fuit duximus prorogandum et continuaudum : vobis pr^ci- 
pimus to attend at that day and place, vejlrum conftlium impenfuris, 
it inde abfque Ucentid nojlrd non recejfuris, teJie rege quinto Novembris. 



And 
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Akd indeed it is frequently in records ftilcd a prorogation ; though 
it is but an adjournment. P'hh rot. pari. 27. //. 6. n. 12. But this 
hath been altered of latter times. 

In the point of adjournment thefc things arc obfervablc. 

1. The adjournment of the parliament is by the king, or the 
king's commiffion to adjourn the parliament ; and this is done in tlie 
houfe of lords, fometimes and mofl commonly the commons being 
called up and prcfcnt, and fometimes only done in the brds houfe 
and notified to the commons in their houfe. 

2. Though there may fometimes iflue a writ to call the lords to 
the parliament, as was done in the cafe of 21. iJ. 2. beforemention- 
ed ; yet in tnith the effeftive and operative adjournment is the king's 
declaration, being prefent by the mouth of the chancellor, or if 
abfent then by the commiffioners. And thus it was done rot, pari. 
21. jR. 2. «. 36. which is the foundation of the writ abovementioned 
10 notify it. 

3. Though it be fometimes called a prorogation in the veiy 
record of adjournment ; yet in truth and propriety of fpeech it is no 
prorogation ; for that is before the day of feffions by the fummons, 
but adjournment is after the feffions begun. And the records of the 
commiffion to adjourn have therefore of latter times omitted the 
word prorogancamy and run only thus : pnefem parliamentum et omnia 
ncgotia caufas et materias inceptas et non adhuc terminatas adjurnare et 
conitnuare ufque talem diem ibidemque tunc tenendum et profequendum. 

^Jow in relation to thefe various continuances fomewhat is ob- 
fervable touching parliamentary proceedings in both or either of the 
houfes. It feems therefore, 

I. That 
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I. That the private adjournments of tlie houfes by thcmfelves 
make no alteration or difcontinuance of fuits in the lords ; no^ nor 
of their x:ommittees or bills. 

1. A PROROGATION bcforc a feffion doth not difcontinue a writ 
€>f error, nor a fcire facias thereupon, but carries it over to the day- 
given by prorogation. 

3. An adjournment of the parliament by the king, or by his 
commiflion, in fuch manner as is above declared, what efFedt it hath,, 
was a bufincfs formerly of great debate : but now it is by ufe and 
cuftom and partly by declarative orders fetded.*-i. As to writs of 
error and caufes depending there as a feparate court from the com- 
mons, heretofore it was held, that an adjournment without fpecial 
words to adjourn all caufes in Jlatu qua liad difcontinued all 

fuch proceedings in the lords houfe, and they were put to begin all 
again.. And thus I remember it was ruled in die houfe, Bridgeman 
being keeper. But fince that time upon fearch of precedents it hath 
been ordered and declared by the lords, that no difcontinuance 
arifeth in fuch cafes by adjournment, but they are to proceed as they 
kft the caufe the laft feffion. And truly it (lands widi reafon ; for 
ihcfe proceedings are in the lords houfe as a diftind: court.— 2. But 
then what fliall be done as to bills or ads depending in either houfe ^ 
In the parliament of 18. Jac. Coventry then attorney reported, that 
upon fearch he found not the word proroguing in fuch adjournments ;. 
and therefore May 31. in xhcx parliament rcponed, that fuch an 
adjournment determines committees, but not bills. But this report 
of his hath not ohtaiucd ; for it is the conftant ufe after fuch adjourn- 
ments by the king or by his commiflion, diat all bills and matters 
relating to both houfes do begin de novo, as well as committees. 
And it ftands widi reafon : for this is a proceeding before them, as both, 
houfes conftitute one court and alfo a great council wherein there, 
may be many changes of advices as well as perfons.. 

Bl'x 
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But if the parliament be diffolved before judgment affirmed or 
rcvcrfcd, then the writ of error is wholly difcontinued and abated, 
£iid die court below may ifiue proccfs and exccuuon upon the record 
remaining with them, without any formal rcmiffion of the tranfcript 
from the houfe of lords, upon a fuggcRion entered thereof upon the 
record before the judges below, that the judgment is neither afiirmed 
nor reverfcd. 

And therefore I take it, that the granting or continuing of z.fuper- 
fciieas by the lords houfe, depending a writ of error, until the next 
parliament, as it hath been fometimes done, viz. rot. pari. 4. H. 4. 
;/. 26. in the cafe of the dean and chapter of Litchfield, rot. pari. 
11. H. 6. n. 40. in the cafe of Ifabel Beauchamp, was not confonant 
to law. For it would be an intolerable delay of juftice ; for no par- 
liament poffibly would be fummoned in feven years ; and it were veiy 
iinrcafonable, that the plaintiff's execution upon a judgment obtained 
fliould be fo long delayed : and the rather becaufe error in judgments 
is not prefumed, till it be declared and adjudged by the court where 
a writ of error is depending. 

But if it w^erc only an adjournment of the parliament to a long day, 
there, according to the reafon of the refolution of the lords above- 
mentioned, as the writ of error hath a continuance until the day 
given by adjournment, fo the fuperfedeas will alfo have a continuance 
notwithftanding fuch adjournment of the parliament. 

A WRIT of error regularly is not to be brought or fued out of 
record, till a parliament be actually fummoned ; for it muft have a 
certain return ; and the like of a ft ire facias upon a writ of error 
brought and errors affigned in parliament ; for to bring a writ of 
error returnable ad proximum parliamention generally is not regular, 
nor will be any fuperfedeas for the reafon before given. But the writ 
of error is to be brought after the parliament fummoned, and is to 

mention 
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mention the day and place of the parliament fo fummoncd. Thus it 
was agreed by the court of king's bench. 

After an adjournnient or prorogation of the parliament a writ of 
error may be brought, and is to be allowed ; becaufe diere is a fixed 
day of reconvening 'it ; but with this difference. If the day given 
by adjournment or prorogation be a fhort time after the iffuing of the 
writ of error, it is then alfo a fuperfedeas to the court below to grant 
execution ; as if for the purpofe the writ bears teft in Triaity term,, 
and the day of adjournment or prorogation be in the next term, viz. 
any time in Michaelmas, term ; becaufe here no mean term intervenes. 
And accordingly this holds upon writs of error in the exchjeqiier 
chamber or kiog^s bench. But if a term intervenes between the tetl 
or allowance of the writ of error and the day of adjournment of the 
parliament ; as if the writ comes to be allowed in Trinity term, and 
the day of adjournment of the parliament, when the writ of error is 
returnable, is in Hilary term ; riiis is. no fuperfedeas of the cxecu- 
tion (but yet the writ of error muft be allowed) for the. great delay* 
that would happen, to thofe that have had their judgments, by the 
interpofirion of a term. And this I have known many times ruled, 
as well upon writs of error in parliament, as upon writs of error in 
the exchequer chamber. 

And this cafe differs from that before mentioned, where tie par- 
liament is adjourned or prorogued either to a Ihort day or long day 
after the record removed, and a long day upon the writ of error before 
the record removed * .• for in the former cafe the court of parliament is 
poflcffed of the record, but not in the latter cafe. 

• The words in :\altc want addition to make the fenfe complcat. But the difTcrcnce 
meant to be pointed out is between removal of the record a/}er adjoummentor proro- 
gation and removal ^^/^r^.— — F. H* 

X CHAP. 
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CHAP. XXX. 

aEYERAU INSTANCES OP WRITR OF ERRORj AS THEY OCCUR I». 
THE PARLIAMENT ROLLS ERQM THE BEGINNING OE E. ^^ 
TO l.M*T^ 

1 SHALL now, as I protnifed, give an account of the feveralJ 
writs or petitions of error in parliament from the firft year of* 
Edward the third to the beginning of Henry the feventh, and ther 
brief memorial of them, and fome obfervations thereupon ; which willi 
both explicate and prove, much of: what, hath been, before, delivered^ 
upon this fubjed,. 

I SHALL omit tKofe of the earls of Lancafter and bifliop of - 
Hereford.; becaufe mentioned at large fupra Chap*.. * .. and begin.- 
abouL4-£-.3. 

•f" 4^-E« 3., ».-i..2. &f 3.. Attainderof Roger Mortimer and Simoa: 
Beresford for the death of £^ 2. and of John Matravers. for the earl 
of Kent. — N° 6. Declarations des feigneurs en. plein farlementy que 
lour jugement fur Simon Beresford et autreSy que ne fuerent lour peres 
NON traratur in coi^iSEQjJ ejuvi AM, par, quot les difs peres puijhit 
ejlre charge defore adjuger autres que lour peres contre le ley de tetr^, Ji. 
auttel cafe aveigne. 

N^ II. &? 12. Petition of error by Efmon fon and heir of Ef- 
mond earl of Kent upon the attainder of his father. The like by 
his widow. But it ended in a reftitution by the king par ajfent du 
parlement. 

• See before. Chap. XXIJ. page 128. Sec alfo page 172, and 173. F. H. 

t The remainder of this chapter is not in lord Hale's own hand-writing, but feems 
to have been tranfcribed hy fomeperfon employed by him as an amanueniis.^F. H. 

N« 13. 
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N® 1 3* The like for Richard earl of Arundel, but no reverfal, 
bccaufe the attainder was confirmed in parliament, but a reftitution 
par ajfent de parlemenU 

21. £. 3. «. 56, vel 6^. John Matravers fuiji petition td roy et a 
Jon councel d* error y que le jugement foil veiu et examine en plein parle- 
4nent devant roy et peres de realme. Nihil faSum ; fed pojlea rejlitu- 
J ion, 25, jB. 3. 

25* E. 3. n. 54, R(/litution de John Mat roofers par roy fei^neuri et 
commons. 

N^ 9» Reftitution de count de Arundel par roy feigneurs et commons^ 
The petition al roy et councel en prefent parlement. 

KoT. pari. 28. £. 3, ^. 8. Efmon fon and heir of Mortimer peti- 
tions the king, that the record of his father's attainder foit fait vener 
devant vous et les peires de la terre, that the errors therein may be 
examined and correfted, and right done. Par vertue de quel peticion 
le roy fiji vener devant lui £t le prince et due de Lancajier, €Ountes, 
baronsy et peres de la terre, les chivalers des countees et totes les autres 
commons illoque ajfembles, le record et judgment, which is there entered, 
viz. that in the parliament of 4. E. 3. he affigns error, that he was 
adjudged to death without being put to anfwer, Et fur ce eue bone 
deliberacion par le roy, prince due prelates countes et barons, il appeirt 
clerementy que le judgement eji erroneous, par quoi le roy, et les prelates 
prince due countes et barons, par accord des chivalers des countees et des 
dits communes, repellont et pur erroneous adjugent le record et judgement 
furdit, et agardent rejlitution. — ^This record was fent by writ under the 
great feal into the king's bench; and there fcire facias to be 
awarded. 

Ibid. ;;. 13. Richard earl of Arundel petitions the king, that the 
record of a ftatute made i. £. 3. by which Efmond his father was 

Z 2 put 
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put to death be viewed and examined dnmnt lui et Its petres de la ttrre, 
that he may be reftored to the inheritance of his father. Parvertu 
de quel peticion U roy fifi fercher les recordes et rentembrances toucbant k 
mort Richard count de Arundely which was a recital in a ftatute i. £. 3. 
and entered in htec Jverba. ^«fZ ftatut vetu -et entefidu par notre 
Jeigneur le roy, prelate i, prince de Gales, due de Jjincaftre, countes et 
barons, petres de la terre, ^et chivalers des count ees et totes autres e(mmunes 
de la terre, illoeque ajfembles, riens eft comprife forfque recital de ftatut : 
et fur ceo eue bone deliberation J>ar notre feigneur le roy prelates prince due 
countes et iarons avantdits, il appeirt, que 'Efmond count 4e Arundel 
fuit unduement mis al mort, i^c. par quoi notre feigneur le roy prelates 
prince due countes et barons, par ajfent des chivalers des countees et des 
dits communes ajugent la recitation, &c. erroneous et nuls, and that 
Richard be reftored, &c. 

Claits. I. £. 3. part. i. w. 21. dorf. * Henry brother and heir 
of Thomas earl of Lancafter venit in ifto padiamenta, et exhihuit coram 
domino rege proceribus et magnatibus regni et confiVw ipfeus re^s tunc 
ibidem^exiftenttbuspetitionem, *^ A notre feigneur et a fon councel prye 
Henry*,'* &c. that the record of his brother's attainder being in the 
chancery be examined and redreffed. Pr^ttextu cujus petitionis diSum 
fuit cancellarioper fpfum ^regem, quod deportare faceret recordum et pro^ 
ceffum in parliamento ; ^^ich was accordingly done and errors 
affigned. Et quia infpeSlis et plenius intelleSiis recordo et procejfu pra^ 
diSlis, 6b errores pr^diSos et alios in recordo et procejfu, confideratum eft 
per ipfum dominum regem proeeres et magnates et totam communitatem 
regni in eodem parlimtento, that the judgment tanquam erroneum revo- 
cetur et ^dnulletur, &fr. :et habeat brevic cancellario et Jufticiariis, in 
-quorum placeis JiSlum recordum irrotulatnr, quod recordum pradiStum 
Irritari faciant. 

The ftile is phcita coram domino rege et conftlio fuo in prafentid 
ipfius regis procerum et magnatum in parliamento. i . £. 3, 

• See alfo r*/. farl. i. £. 3* ». i.— F. H. 

Thb 
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The like judgment for Roger Mortimer. — The like for the 
bilhop of Carlifle. 

Rot. pari. 40. £. 3. ;». 2. The proof of age and livery admitted 
coram domino rege frselath magnatHus ti communiijite rtgtti AnglU in 
parliamento.^ 

50. £. 3. «. 48. Complaint of bilhop of Non^'ich of erroneous 
judgment in C. B. A quoi eft refpondu finalment par commun ajfent de touts 
les juftices, that it doth not lie till affirmance or reverfal in JS. iJ.— 
Nota, the petition is not of record. 

1. R. 2. n. ig. The earl of Salifbury petitions the king for the 
reverfal of a judgment given againft him in the king's bench for 
error, and prays the king a commander faire vener le record et proces 
devant vous et votre ires fage councel en ce prefent parlement ; and procefs 
againft Mortimer to hear the errors, &c. ^el petition eue et entendu^ 
en meme parlement^ commande fuit en ceft parlement par les prelats et 
feigneurs peres de parlement a Johan Cavendijh cheife jufticey q^il ferra 
vener le record et proces entre rolls de divers autres records fans delay ^ 
who apporta les record et proces en rolls de diverfes autres records. The 
earl thereupon affigns errors by word of mouth, and prayed a fcire 
facias againft Mortimer returnable the next parliament, which is 
granted. At the end of the parliament the chief juftice carries back 
the rolls ; and it is ordered, that the record be brought into the 
next parliament. Nota the petition- to the king, but tranfmitted to 
the lords, and thereupon the lords make thefe awards. — At another 
parliament, rot. pari. 2. R. i. part. i. «. 19. * the former record 
recited. The fcire facias, accordingly reciting the petition, nosfuppli- 
cationi pr^diSli comitis annuentes recordum et procejfum pr^ediSa tam 
coram nobis quam pralatis et magnatibus in di£to parliamento venire feci^ 
mus I and command to the (herifF of Salop, quod fcire facias Edmundo 

• It (hould he fart. i. 9. 31.— P. H. 

Mn-timer^ 
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Mortimer y 6ff. quod Jit coram nobis in proximo parUamerrto ubicunque 

turic fuerit auditurus recordum et proccjfum, fe'r. et ulterins fatlurus et 

rccepiurus quod conftderari contigerit tunc ibidem. 1'cjle i. Decemb. i, R.2. 

Not A, the former parliament ended 28. Novcmb. i. R. i. Tliis 

parliament held 25. May * 2. R. 2. So the fcire facias iflued after 

the end of the former parliament and before this of J?. 2. fum- 

moned. — The Iheriff returned nibil kabet. The carl petitions the 

.king for a new fcire facias returnable the next parliament in totidem 

verbis as the former. Mortimer returned fummoncd. The parties 

appear. Exception taken to the return ; and the earl prays, a notre 

feigneur le roy et al feigneurs de parkment^ that he may affign errors, 

and that the record may be examined and reverfed. Par ajfent du 

p'Hrlement jour ejl done al parties tanque prochein parlement. Rot. 

pari. 2. jR. 2. part. 2. «. 3i.'f Tliis parliament began die Mercur.ii 

20. OSob. 2. R. 2. X The former proceedings of the earl of Salifbury 

.recited ; a new fcire facias facias prayed ; quel brief par notre dit feig- 

neur le rcy par advife des feigneurs et autres fages de parlement ejl graunt 

returnable prochein parlement j et que les record et proces foient en dit 

prochein parlement. Nota, this feems .to be tlie itcoud Jcire facias 

iibovcaicntioned. 

§ [2. R. 2. part. I.] n. 36. 37. Alice Peres || judged in parlia- 
ment brought a petition of error. She could not purfue it by attor- 
ney without the king's licence. Licence is granted by the king. Tlie 
bill is indorfed by the Jcing, and envoy a fon grand councell en park- 
fneKty a queux le roy ad commife la difcujjion de mefme bill : which bill 
jefcoit puis apres par mefme le grand councel en pie in parlement, par auBo^ 
ritee a eux done par le roy, refpondue et endorfee, isfc^ ** il femble as 

• It fhould be 2D. 06lober. F. H. 

f It (hould be n. 19. — F. H. 

X It fhould be 25. April. F. H. 

4 What is between the crotchets not in the original ; but ncccflary in point of 

^rcfv'rence. F. H. 

\\ In the printed roll of parliament the name is Pernors and Ferrers. ^^-^F. H. 

" f'ig^^^rs 
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** feigneurs * de councell noftre feigneur le roy, que le roy le poet fair e de fa 
** grace. Pur quoi il eji ajfentuz, que les fuppliantz foient refceuz a^ 
** purfuer la ley par leur attournesJ* 

Rot. parL 3; iJ. 2. ». 19. This parliament held Monday after 
the feaft of Saint Hilary 3. R. 2. There the whole record and con- 
tinuance of the proceeding of the earl of Salifbury in parliament 
are again repeated, and the continuance thereof is made to this that 
was the next parliament; It is commanded by the king et autrei 
feigneurs avantditSy that the record and procefs be brought in and 
read. But now Mortimer earl of March hath the king's protedion . 
pfr unum annum duraturam, . and fo the plea put without day. 

KoT. pari. .7. R\ 2. ». 20. A' judgment given in the king's bench* 

fbr Richard Scymor againft the prior of Mountegne in zfcire facias. 

Firfl, the prior delivers a petition wz/ roy et al feigneur s en cejle park- 
vientj xh3X' a judgment quod refpondeat oujlre given againft the prior 
omitted to be entered of record by the juftices may be entered.— 
The record brought into parliament par commandment des feigneurSy . 
and the record viewed and examined in prefence of the lords and 
the juftices de uiroque banco and barons of the exchequer. Et par 
advife des jujiices et autres fages ejl agardfz et commandez en parlementy . 
que V enrolment foit amendez ; and the old rolls taken out of the bundle 
and new-amended rolls inferted. — ^The enrolment being amended by - 
the faid award in parliament, a petition of error is brought by the. 
prior directed al roy et al nobles feigneur s en ce prefcnt parlement \ and 
it prays, que ordeine foit en ce prcfent parlementy que certains gents de 
councell le roy foient aJJigneSy devant queux le record foit envoy y et q^ils 
eint poiar par force de ce ordinance to examine the errors, and warn 
Richard Seymor to appear before them ad audiendum erroreSy and to 
redrefs the errors. ^4el bill lu en parlement efi agar d par affent de par^ • 

• What follows is in the origbal imperfect ; and is tberefbre taken from the printed . 
roll of parliament,— -F. KL 
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1 



i:6 jurisdiction: 01 lords hduse or parliament. 

lemetfty that the prior (hould have fcire fadas returnable iwxt par- 
liament to warn Riclmixl Seymor ad audiem^um errcreSy et trlfaitu Jlxiu- 
rum et recepturum ce que par ley de terre fera adjuge en ce casy and that 
the record and procefs be in the next parliament, and no protedion 
to be allowed*— JJo/. pari. 8. i?. 2. «. 15* In the parliament lield at 
Weftminfter <:rgJlino Martini 8. R. 2. the proceedings at the former 
parliament are recited. A fcire facias ifllics to die (heriflf of Somer- 
fet tejle 15. O^ober 8. i?. 2. per petitionem de parliamento. ^wd fire- 
facias Richardo Ssymory quod Jit coram nobis in parliamento apud fVeJi-- 
nionajierium in crajitno Martini proxime fuiuro ad audiendum^ recordum 
et proceJJ'um et erroreSy &ff . fijibi viderit expedire, et ulterius ad facien- 
dum et recipiendum quad curia nojlra conjidcraverit in hdc parte. This 
MTit iffued not till the new parliament was fiimmoned and agreed- 
Scire feci returned. The petitioners appear. Et prueceptum eft per 
regem et dominos in eodem parliamento to the chief juftice to bring the 
record in diSum parliamentumy which was forthwith done accordingly, 
and entered in hac verba^ Thereupon the prior affigns feveral 
errors ; and to eveiy material error afligned the court gives their 
opinion, viz, et fuper hoc auditis allegationibus utriuf que partis y et vijk et 
examinatis recordo et procejfu pr^tdiSiSy * ideo ob error es iUos cor^deratum 
ifty quidjudidum pr^diSlum tanquam erroneum revocetur cejfetur et penitiis 
adnulletur ; et quod prior {hould have reftitution una cum exitibuSy ii^c. Et 
praceptum eji vicecomiti Somerfet reJUtutionem et feifinam de manerio pr^t-^ 
diSOy iSc. et quod inquirat de exitibuSy idc. Et praceptum efi cancellario 
domini regis in pleno parliamento, quod tarn de feijind et re^itutione, 
&c. quam de exitibuSy i^c. fecundum legem et confuetudinem regni Anglic 
plenam executionem fieri faciat et demandet. Nota the command of 
reftitution en plein parlement^ which appears to be both houfes- 
prefent, as appears rot. parL lo. R. 2. ». 3.5. 

* In the pj-inted roll tho following words of judgment are preceded with an opiniei^ 
upon each material error. Rot, ^orL vol. IIL page 194.-»F. H. 

The 
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The like i6, R. 2. n. ly. for John Frere^ 

Rot. pa7'L 13. R. 2» h. i6. Error in parliament by petition al roy 
^t felgfiettrs by John Mothan for erroneous charging him as abettor 
in an <ippel de mort at 500 marks. The record brought into parlia- 
ment : a fcire facias thereupon awarded returnable a prochein park- 
ment a oyer les errours, and to receive ce que en le dit prochein parlement 
ferra adjuge, and that the record Ihould be there, and the petitioner's 
bail to pay the damages ftated or render his body^ 

Rot. pari. 16. R. 1. n. iS^ a petition of error by John Shepey 
\ipon a judgment in the king's bench directed al notre feipieur le roy 
€t al nobles pigneurs J and praying que plefe al roy et al feJgneurs, de faire 
vener le record en ce parlement ^ et a faire garnir le prior d'ejlre a ce parle- 
ment. And diEid petitione in parliamento leSld conjideratum ejly quod 
Johannes habeal breve de fcire facias returnable proximo parliamento ad 
audiendos erroreSy and ad ulterius foBurum et recepturum quod per legem 
terr^e conjideratum fuerit in hdc parte ; and the record to be in the next 
parliament, — And now the writ abated cirtis de caujis ; and a new 
fcire facias was granted returnable adproximum parliamentum. 

16. R. 2. n. 19. the like petition al roy et nobles feigneurs by Efmond 
Baflet. The petition continued till the next parliament in Jiatu 
quo nunc. 

Rot. parL i^j. R.±. n, 11, * et fequentibus in this parliament held 
in quindend Hillarii a petition of error by the dean and chapter of 
Litchfield againft the prior of Newport : et diEtd petitione in parlia- 
mento le8d de ajfenfu ejufdem parliamenti conjideratum efly quod habeant 
breve de fcire facias vetnrmble proximo parliamento, ad audiendum errores, 
et ad faciendum ulterius et recipiendum quod per legem terra in eddem curid 
parliamenti adjudicaretur in hdc parte i et quod recordum et procejfus pra- 

• N^ 15. in the printed rolls.— F. H. 
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diSla Jint in proximo parliamento ex caufd pradiEtd. The petition was 
alfeigneur le toy at a ks nobles feigneurs de ce parkment. — The fcire facias 
iffued 15. November 18. R. 2. returnable coram nobis in parliamento 
m/lro in quindend Hillarii proximd futurd tenendo, ad audiendum recordum 
et erroresy et ad faciendum et recipiendum quod curia nofira confideraverit in 
hdc partCy which writ is then accordingly returned by the fheriff.— 
This writ iffued after the new parliament fummoned. There- 
upon in eodem parliamento praceptum efi capitali juftitiario band regis, 
quod recordum et procejfus pr^diSfa in diSlum parliamentum deferret r 
which he accordingly did, and the record entered in hac verba. The 
dean and chapter affign en"ors in parliament upon the judgment of 
reverfal given in the king's bench. Super quo vifis et examinatis 
recordo et procejfu pr^ediSiis, videtur curiae in ifio eodem parliamento, quod 
pruediEti jujlitiarii ad placita coram rege tenenda ajfignati erraverunt t 
ideo confideratum eji in eodem parliamento, quod judicium revocationis 
primi judicii redditi, i^c, cajfetur et pro nulh habeatur^ And the firft 
judgment in the common bench affirmed. Et praceptum efi in eodem. 
parliamento cancellario domini regis, quod faciat executionem* Intentionis 
tamen cufiodis Anglic et dominorum in eodem parliamento exifientium efi, 
quod dccanus et capitulum habeant tantiim unum annuum redditum viginti 
lihrarum. This judgment of reverfal was in the lords houfe. Yet 
the words of the whole proceeding are as applicable to the whole 
parliament, as that before of the prior of Mountegne. Hota this 
parliament held by the cufios regni. 

I . i/. 4. n. 90. Thomas Haxy's petition of error upon attainder 
of treafon, a nofire feigneur le roy et a les feigneurs duparlement nojlre ; 
et a quel petition ove record et proces d'icellue et ent endue, nofire feigneur 
le roy par advife et affent des feigneurs fpirituall et temporall ad ordein et 
adjuge, que le dit judgment rendu in parliament 20. R. 2. foit de tout 
cajfe revers et repeale, fefr. et que le dit Thomas Haxyfoit refiore, &fr. 

NOTA 
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Not A ibidem n. 104. there was a bill for the reveifal delivered to 
the commons, and by them prefented i^ter petitiones commnnitatis : 
and the king anfvvers, le ray voet (Tadvife et affent dejeigneurs fpiriiualls 
et temporalis^ que le judgment foit revers^ ut fupra. So it pafled as 
an ad. 

1. H. 4, n. 37. John Holt and William Burgh attaint in the par* 
liament of 1 1, i?. 2. petition the king (al roy notre feigneur) de grant er 
€t adjugery q^ilsfoient rejiores a leur terres, fcfr. The record thereupon 
brought out of chancery devant le roy et les feigneur s en parlement ; et 
illoeque lue et ent endue ^ error y ad apparent ; pur que accord ejl par les feig- 
neur s fufdits de affent le r^, que le record et judgement foient caffes adnulles 
et reverfeSy et les petitioners rejiores a leur terres una cum exitibUs. And 
a writ to the (herifF of Somerfet under the great feal to reftore them 
to polTeflion una cum exiiibus *. 

Ibid, ». 38. A roy notre feigneur a petition of error by Efmond 
fiaflet upon a judgment in J?. R. given againft him in B. R. for king 
R. 2. in a fcire facias, que plefe al roy et les nobles feigneurs avantdits, 
a faire vener record et proces devant eux en cejl prefent parlement, et a 
corriger les erreurs come ley et refon demandent. The record is accord- 
ingly removed, and continued injlatu quo nuncxiW the next parliament. 
The record is entered at large* 

Ibid. 39. Al feigifteur le roy et fon tres fage councel en prefent park- 
ment fupplie Roger cojin et heyre Simond de Burley, que plefe a granter, 
que un judgement rendus envers Simond en le parlement 11. iJ. 2. foit 
revers et adnulle en cejl prefent parlement^ AJfentuz ejl et accordez par 
le roy et les feigneurs en ceft parlement, que le judgement envers Simond 
Burley foit revers et adnulle. — Nota la petition al roy et councel, le 

• The printed roll of parliament is not in the fame words of reverfal as are given 
here ; and the refUtution is iilent as to profits of the lands, whilil out of poHeffion of 
the two attainted pcrfons.— F. H. 
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f ever fal par roy et feigneurs. But it was a fpecial reverfal, and not to 
extend to certain lands granted to the free chapel of Saint Stephen.— 
Fid. more of this matter rot. pari. 5. ^, 4. n. 54,. 

Ibid. ». 40. Petition of error fox the prior of Newport PagneL 
A feire facias granted and now returnable continued in Jiatu quo to 
the next parliament. Et vide rot. pari. 4. //. 4. n. 26. The error 
was brought upon the judgment of reverfal given 17. £5? 18. £. 2. 
in parliament. And now the errors afligned by the prior principally 
were, that a fcire facias was granted in parliament before the record 
brought thither* Sed nihil a£ium ulterius. 

6. if. 4. «. 61. * A notre foveraigne feigneur et a feigneurs en ceo 
prefent parlement the petition of Roger Deyncourt againft a judgment 
given againft him in a fcire facias in C. B. and affirmed in jB. R^ 
upon a forged fine, j*/7 plefe a votre graciens feigneurie et a votre 
tres fage councell en cejl parlement ajfembky to grant to the petitioner 
de fuer devant vous en cejl prefent parlement et aillours par au£loritee 
d'icelle d'adnuller die note of the fine, although il ne foit party on 
privy J and that the record foit envoy devant vous en parlement^ et 
appellez devant vous et votre dit confeil the demandant d^oyer et terminer 
les erreurs. + Responsio. Pur efchuir les perils et inconvenience Sy que 
purront advenir en ce caSy le roy par au£ioritee du parlement voet ajjigner 
certeins feigneurs ovefque les juJiiceSy d" examiner la matire comprife en 
cejle petition : et fur ce aient mefmes les feigneurs et jujtices poiary par 
auSloritee fuifditCy de purvoer de remede en ce caSy come mieult leur fern- 
blera par leur fages difcrecions. — Nota the petition read, and the 
record brought into parliament. — ^Nota this was a petition pro- 
moted by the commons as it feems {, and fo in nature of a bilL 

• Sec alfo ». 31. in the printed rolls of parliament.— -F. H. 
f The anfWer here given is from the printed roll of parliament ; the cxtraft in the 
manufcript being imperfedUy and inaccurately given. •»>-*?. H. 

X See n. 63. of the printed roll of parliament of 6. H. 4. F. H. 

I. H. 5. 
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I. H. 5. «. 19. A nojtre feigneur le roy et a Us nobles feigneurs en ce 
frefent parlement a petition of error by John Gunwardby upon a 
judgment in B. R. at the fuit of John V/indfor in a reverfal of an 
aiSze. Plefe al roy et feigneurs a faire vener record devant eux en ce 
prefent parlement ^ et a garnir Johan JVindfor d^oyer le record le prochein 
parlement. Then ex pracepto domini regis de ajfenfu dominoruw in eodein 
parliamento ajfiftentium, capitalis jujliciarius detulit in hoc parliamento 
recordum et procejfum pr^fdiSla ; quibus recordo et procejfu leSlis et audit is 
et plenius intelle£lis in prafenti parliamento^ necnon erroribus per pra^ 
diSlum Jobannem Gunwardby ^tllegatis, concejfum eji^ quod habeat fcire 
facias verfus Johannem Windfor returnable in proximo parliamento, in 
quocunque loco teneri contigerit, ad auditurum recordum et error es pradi^os, 
et ad faciendum et recipiendum uUerius quod curia parliament i adtunc 
in hdc parte conjideraverit. — Nota better order now fettled than for- 
merly,' viz. the record brought into parliament and read, and errors 
afligned and read, before any fcire facias iffued. — ^Nota the fcire 
facias returnable proximo parliamento. — Nota lords houfe called curia 
parliamenti. — ^Nota rot. pari. 2. U. 5. part. 2. n. 11. 2l parliament 
held ultimo Apr His 2. iif. 5. The fcire fatias bears teft 18. Feb. 
1.77.5. returnable in parliamento apud Lincolniam^ ultimo Apr His 
proximi futuri tenendo. So it was not taken out till the parliament 
fiunmoned. — Nota it agrees verbatim with the award* 

KoT. pari. 2. H. 5. part, i.f n. 12. The earl of Salifbury peti- 
tions a noire feigneur le roy for error in a judgment given againft his 
father i. i7. 4. whereby he was attaint of treafon after his death. 
It prays, que le record et proces del judgement foient fait s vener devant vous 
et les peres de terre to examine errors. The record of the judgment 
and declaration is brought out of the chancery into the parlia- 
ment, and the record entered in hac verba. The earl afligns errors, 
and among others that the judgment was given by lords temporal 

* It fhould be L^V^rw/ar.— 'F. H. 

t In the printed rolls of parliament it is part. i.«— — F. H, 
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only de ajfenfu regis, and without the aflent of the commons, queti» 
de droit ferront pelicioncrs ou affjrfours de ceo que /era ordein pur ley en 
parlement. Continued to the next parliament. The judgment * 
given rot. parL 2. //. 4. tj, 30.— -Nota the judgment affirmed, per 
/iominos in pro'fenii parliamento de cjffcnfu regis, quod judicium verfus 
Johannem Comitem Sarum ajjirmetur. Rot. pari. i. H. 5. part. 2. 
n* 13. &f 14. And rot. pari. ^.-H. 5. ;/• 19. alpecialad: of rellitution. 

3. H. 5. «* 19. Richard Caterman petitions a nojlre foveraigne roy 
^t tres fiobles feigneurs en ce parkment pur'trreur fur jugement in B. R. 
in trefpafs, que plefe roy et feignenrs a commander cheif jujiice, de faire 
^'cncr devant eux le record et proces, et de faire garnir the plaintiffs in 
the aflion par agard de mefme ccjl parlement d'ejlre al procbein parlement 
d'oyer les erreurs which fliall be afligned. ^d quidcm petitione in par* 
liamento ipfo publice le£id, de ajfenfu ejufdem parliamenti canfideratum ejlj 
quod Richardtis habeat breve de fcire facias returnable the next parlia- 
ment, ad audiendum errores, et ulterius recepturum quod per legem terra in 
curia parltamenti contigerit adjudicari in hdc parte. — Nota in par- 

LIAMENTO, DE ASSENSU PARLIAMENTI, and CURIA PARLIAMENTI. 

Yet all in the houfe of lords. 

KoT. pari. 8. H. 6. n. 70. Jl roy et alfeigneurs fpiritualet temporal 
in ce parlement, the petition of the prior of Lanthony againft an erro- 
neous judgment givfen in the parUament of Ireland in reverfal of a 
judgment in the king's bench in Ireland, becaufe the juflices of the 
king's bench in England f n^ont poiar a juger et terminer ceo que fuifi 
Jait en parlement JC Ireland^ 

\o. H. 6« n. 52. A notre feigneur k roy fvpplie Johane de Beauchamp^ 
for error in a judgment againft her for the king in a fcire facias upon 
a recognizance. Plefe a vous a faire vener record et prcces devant vous 

• That is, the judgment of attainder.— -—F. H* 
t 1. E. 4, n. 15. ^s* 

en 
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en ce parlement, et illoeques far ajfent des feigneurs fpirttuall et temporall 
it par auSlorit/e de voire dit parlement corriger et amender the error. 
Super quo praceptum efi capttali jujiiciarioj quod recordum et procejfum 
in diSium parliamentum deferrety which is done accordingly and entered 
in hac verba* ^ihus leSlh et auditis (he prefently affigns her errors 
in writing. And pro eo quod curia parliamenti nondum advifatur, ideo 
conjideratum ejl^ quod Johana haheat diem ufque proximum parliamentumy 
qubdque recordum * etprocejfus cum omnibus ea tangentibus in diSioparlia^ 
men to continue Jint par at a ^ et interim fuperfedeatur executioni. — Not A 
no fcire facias, becaufe the king party only f . 

• I. R. 2. 87. 

f It is obfervabic, that though lord Hale at the beginning of this Chapter exprefle*. 
an intention of extending his account of writs of error to the beginning of the reign of 
Henry the fevcnth ; yet here he ftops at the tenth of Henry the fixth.— F. H^ 
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C H A ?• XXXI, 

■CONCERNINO APPEALS ANB REVERSALS OF DECREES IN CHANCEUr, 
AND THE JXTRISDICTION OF THE LORDS HOUSE IN RELATION 
THEREUNTO. 

1HAVE been the longer and the more particular in the difcuflion 
of the jurifdi(5lion of the lords houfe in writs of error or bills of 
error, partly becaufe the learning touching it is not fo commonly 
known or underftood ; and partly, becaufe it makes way to the 
better difcovery of the lords jurifdiSion in point of decrees in coui-ts 
of equity, and their examination by way of appeal or petition of 
reverfal, which hath caufed fo great and warm contefts between the 
two houfes of parliament. 

Touching the jurifdiftion of the court of chancery in caufes of 
equity, certainly it was not very ancient, as I have before fhewn * ; 
Xvherein I have alfo fhewn the degrees and methods whereby it hath 
attained de fa£lo that ample jurifdidion in caufes of equity, that now 
it hath in effeft fwallowed up the courts of law, and indeed in a 
great meaftire altered and in effed abrogated the common law. 

But this court hath now fo long been in the poffeflion of this equit- 
able jurifdiftion, and the eftates contrails and afliirances of lands 
and perfons are fo much interefted in that jurifdiftion, that it is not 
only a vain thing for any one perfon to contend againft it, but a 
fudden alteration therein may be of very ill confequence to the 
public. Neither is fuch alteration or abridgment of the power of 
the chancery to be attempted without authority of parliament ; and 
that alfo with great and deep deliberation, and with a convenient 
time given before fuch alteration made, that men may accordingly 

* See before. Chap. VI. F. H. 

order 
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Order their eonti'afts fctclcments and <iealiDgs with a due profped to 
fuch alteration. 



But yet the late arrival of the court of chancery to tliis exercife 
of jurifdidtion muft needs have this effeft, that we are not like to find in 
ancient records and monuments frequent precedents, that may dire<ft 
our inquiry touching this matter of appeals. But the bell meafures 
we can take herein will be, — I. To examine the matter by reafon.— 
II. To examine it by the analogy, that it holds or may have with 
writs of error and reformation of judgments in the courts of com- 
mon law by the lords in parliament. — III. To confider of what 
antiquity fuch reverfals arc in the lords houfe of decrees in chan- 
cery, and how made. — IV. To confider fome things de horto, what 
is fit to be done, as well as de verOj what may be done, efpecially 
where there is difficulty in the matter of fadt. 

Preliminary to this argument we are firft to confider thofe 
methods for the reftifying of erroneous decrees in courts of equity, 
which are not relative to parliament, and touching which there is 
no colour of controverfy. And the methods are three. 

1. By a rehearing oi rhe^ caufe by the chancellor himfelf, which he 
may do, and if he fee caufe may alter his decree. But this muft be 
-before the decree be enrolled of record ; for when it is figned and 
enrolled by the ftile of that court it cannot be reheard. 

2. By bill of reviezv in the fame court. And this is after the 
decree figned and enrolled. But this is fomewhat a ftrait-laced re- 
medy. For they neither examine, nor read the proofs in the caufe, 
whether they warrant the decree ; neither is this bill of review allowed, 
unlefs the decree be performed, if it. concern payment of money* 
But all the matters, that maintain fuch a hill of review, muft be 
fomc error appearing in the body of the decree or in the proce^dr 

B b ings 
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ings of record, or fome matter €x p$Jt f^So, which hath happened 
fihce the caufe or come newly to be difcovered, which, had it been 
known and alledged and due proof thereof made upon the hearing, 
would probably have fufpended or altered or annulled the decree. 

3. By appeal to the king, by petition, fetting forth the matter of 
the decree, the imwarrantablencfs of the decree by the proofs in the 
cafe, the untruth of the fuggcftions on the decree, and thereupoir 
praying a rehearing of die caufe either before the king himfelf or 
fuch commiflioners as he (hall affign by commiffion under the great 
feal to hear examine and determine the caufe. And thereupon the 
king ufually iffues his commiflion under the great feal to fome of his 
privy council and to fome of the judges for this purpofe, before 
whom the caufe is to be heard de novo from the beginning, and to 
be affinned or reverfed as there is caufe. And fuch commiflions as 
thefe have fomecimes ifliied; and the reafon, why they have not 
iffued oftener, is in refpeft of the great charge and delay in fuch 
commiffion, and the uncertainty of the fuccefs becaufe of the great 
uncertainty and arbitrarinefs ufed in equitable proceedings. But that 
this is the regular and legal way of appealing from and rererfal of 
decrees in chancery, we have not only the judgment of the lords 
themfelves in the parliament of 21. Jac. in Mathew's cafe hereafter 
mentioned, but the refolution of all the judges, long before this 
queftion ftarted. Hill. 13. Jam. RolVs Rep. 331. and Bulfir.^ in the 
cafe between Vawdry and Panncl, and Mtch. 42. fef 43. EUz. in the 
cafe of the countefs of Southampton againft the carl of Worcefter 
certified by the judges under all their hands. 

AiffD whether the petition of appeal be made to the king in fuch 
cafe in parliament or out of parliament^ fuch a commiffion may be 
thereupon IfTued ; for it is the king's commiffion^ that gives the 
luriTdidion in this cafe. 

* 1. R$, Rip. 331. 3. JBu(/i. ii6.«— F. H. 

AoAIKj 
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• Agai«, ia parliasmewt, if a parliamentary petition of appeal be 
delivered to the king and anfwered by him or by bis dire£tion> the 
anfwer is of iifelf a commiiBon according to the tenor of the endorfc- 
ment, and gives as full a power to thofe to whom the hearing and 
determining of the complaint is referred, as if it were a commiffiou 
.under the great feal ; and though this latter be more regular and 
formal, yet they are both equally effedual. And therefore if the peti- 
tion be indorfed, foil cette matiere oyee et Urmineipar Us feigneurs fpiri- 
tuall et temporally enparliment, or par les jugeSy or by a feleft number 
of lords and judges, os by the auditores querelaruniy it gives them a 
full commiflion for the determining thereof, a& if it were by com- 
miflSon under the great feal : for the petition and the king's anfwer 
indorfed are a record ; and by what before is (hewed touching writs 
of error, a petition of error thus indorfed is as full a commidion to the 
lords in parliament to examine and reverfe or aiirm a judgment at 
law, as if it had been done by writ, for in thofe cafes the king's 
anfwer is an effe6hial commiffion according to the tenor of it* 

And therefore if in parliament there be a petition of appeal againft 
a decree in chancery, and the kingindorfcs the petitioa, y&i/ mande as, 
feigneurs Jpirituall et temporally or to a feled number thereof, a oyer et 
terminer ceji appicaky there is no quefUon to be made, as I conceive, 
but that according to the tenor of endorfement there may be a pro- 
ceeding in parliament to hear and determine ex integro tlie juftice 
or injuftice of fuch decree ; for the king, that is the fountain of ju- 
rifdiftion, hath hereby delegated the fame by fuch his endorfement 
of the petition as effeftually as if it were done by commiffion under 
the great feaL 

The true flate therefore of this queftion is, whether the houfe of 
lords, by a kind of innate inherent jurifdidtion, have power, without 
any fuch commiffion or delegation from the king, to receive appeals 
againft decrees in chancery, and to hear and determine them upon 
a plenary hearing of the caufe ; or not. 

B b 2 And 
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And I fliaU not intangle the queftion with this ; whether they may 
immediately before a bill of review in the court below proceed to» 
the hearing and determining of fuch appeals. For therein I think 
this difference will obtain. If the caufe of appeal be fuch a 
matter, as the party petitioning may have remedy by bill of review 
in the court below, then I think he ought not per faltum to come to 
the lords before fuch bill of review had and finally determined ; for 
it is a proceeding per faltum^ and extraordinary remedies are not to 
be ufed till the ordinary remedies fail ; as in the cafe of the biftiop of 
Norwich, rot. pari 50. £. 3. «. . where it was refolved, that a writ 
of error lies not in parliament upon a judgment given in the com- 
mon pleas, till the fame is affirmed or reverfed in the king's bench. 
And thus I have known it often refolved in the lords houfe in par- 
liament, where petitions of appeal againfl decrees in chancery have 
been difmifled, if they contain only matter of xeview remediable 
below, and no bill of review either purfued or finally determined in. 
the chancery. 

But the queftion in controverfy is touching fuch appeals, as re* 
quire an entire rehearing of the caufe upon die proofs had therein ;• 
which cannot be done by bill of review, but muft be done in an- 
other way. This is that, which is the true matter and flate of the 
queftion. 
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CHAP. XXXII. 

THE REASONS AS WELL FOR, AS AGAINST, THE JURISDICTION 
OF THE LORDS HOUSE AS SUCH IN CASES OF APPEALS FROM. 
DECREES IN EQUITY. 

THE reafbn afferting this jurifdidion inherent and radical in the 
lords houfe are as fellow : 

r. It feems a thing highly unreafonable, that the decree of a* 
ehancellor, who may err as well as another man, (hould be fo con- 
clufive, that the feme (hould be unexaminable by any other court, 
but be binding as the laws of the Medes and Perfians, or as an a6t o£ 
parliament.. 

z. The court of parliament, as fitting in the lords houfe, or the 
lords fpiritual and temporal aflembled in parliament, are the highefl: 
court of juftice in the realm : and here the judgments at law of the. 
greateft ordinary, court, of juftice, namely the king's bench, are ex- 
aminable and reverfible for error. And what reafon.can there be,., 
that a decree in a court of equity (hould have a.g^reater facredncfs. 
than a.judgmeQt.at law ?. 

3. There are feveral precedents in the lords houfe of reverfals of 
decrees in courts of equity and fentences in the court of ftar-cham-< 
ber, upon petitions immediately preferred to the houfe of. lords, 
without any conmiiflion. or indorfement of a. petition by the king ; , 
efpecially in the long paiiiament begun in 1640.. And now muft 
all thofe reverfals &U to the ground, upon fuppoiition that the 
lords had no jurifdiftion in the cafes i Nay, there are fonie inftancea . 
of fuch reverfabin the parliament of 3. Car. i. and polfibly upon 

fucthtt. 
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further fearch there may be more precedents found much more 
ancient. 

On the other fide, there" are reafons of great weight againft an 
joriginal inherent jurifdidlion in the houfe of lords, without a fpecial 
rommiflion of delegation of foch authority from the king, ekher by 
commiffion under the great feal, or by endorfement of fuch petition 
or bill of reverfal firft made to the king. 

T. Although that the Englifh monarchy is not in all refpcfts 
abfolute and unlimited, but hath certain qualification of monarcki- 
cal power, efpecially in point of making laws and impofing taxes 
upon the people ; yet certainly, fmce the denomination of govern- 
ment is ad plurimumj the governmeat is monarchical, and noi 
.ariflocratical or dcmocratical. And hence it is, that all jurifdi6tion 
in this realm, whether ecclefiaflical or civil, is dcriv«l froto the 
crown; and that the exercife thereof in the miniflers or judges, to 
whom it is fo delegated by the crown, is in right of the crown and 
by virtue of a delegation fnom it. And it were a thing fcarcc con- 
ififlent with the monarchical government, that thofe fentences judg- 
ments or decrees, which are pronounced and given by the king's 
authority and commifHon, fhould be examined by an original jurif- 
diftion lodged in the houfe of lords without efpecial authority 
given by the king by writ commiffion or endorfement. This were 
to make the bafis of .the government ariflocratical; fincc the hft 
divolution of appeals would be, from the king and the judgments 
given by his authority, unto the londs. 

.2. I HAVE at large fhcwed, in the • Cliaptcr, that the 

jpevicw or reverfal of judgments given in the king^s courts is imer 
cafus refif'vatos>^ and cannot be put in wtq^ju fpeciali tmndam. And 
therefore judgments given in the Ibweft' courts cannot be refonned 
without a writ of falfe judgment, and judgments in the king's courts 

• Sec before, Cha^p. XXIIL p. 153.— *F. H, 

are 
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are not to be examined in the lords houTe without a petition to the 
king and a bill figned or writ of error under tiie great feal. And the 
fame reafon holds in decrees in chancery ; for (as by ufe and long 
cuftom the fame has been praftifcd and fettled) thofe decrees are 
made by the chancellor by the king's authority, and in his rights 
and as the ordinary judge in caufcs of equity thereunto deputed by 
the king, and therefore not to be examined or fhaken without the 
king's confent. For it were an effort to fet a fuperintendency of the : 
jurifdi6tion of the lords houfe above the jurifdiftion of the crown in 
cafes of appeal : for it carries over the dernier refort in cafes of this 
nature fingly to the houfe of lords. 

3. Since there can be no jurifdidtion in this kingdom, but what is 
by charter, or by commiffion from the king, or by ufage or prefcrip- 
tion, which always implies a tacit derivation ; and fince there is no- 
thing of fuch jurifdidtion given exprefly to the lords, for the writ 
whereby diey are fiimmoned is ad traSlandum nobifcum fuper arduis ne- 
gotiisregni; it remains, that they> that will affert this jurifdiftion in 
the lords houfe in cafes of appeals without any particular commifSon 
or authority by bill figned, muft make it out by proofs of record of- 
unqueftionable authority and good antiquity; which can never be 
done ; but the contrary thereof will appear, when we come to an^ 
fwer the reafons afferting this jurifiiiftion. - 

Now as to the reafons of the affirming aflcrtion. . 

I. As to the fiift, it i& certainly moft juft and rcafonable, that 
there Ihould be. by law appointed fome means for examining and 
reforming errors in decrees. The law itfelf and the government 
were lame and defective without it. This therefore is not the 
queftion. But the queftion is/ whether the houfe of lords have a ^ 
radical and inherent power to do it without a fpecial commiffion . 
from the king ; for of all hands it is agreed it may be done by fpe- 
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cial commiffion either under the great fcal or by the king's endorfe- 
ment of a parliamentary petition to that purpofe. 

'2. And the fame anfwer is to the fccond reafon. Though the 
court of parliament of the lords houfe were the higheft ordinary 
court ; yet that doth not therefore enable them to reverfe judgments 
or decrees without a fpecial commiffion by letters patent bill figned or 
writ of the king enabling them thereunto. The king's bench out 
of parliament is the higheft court of ordinary juftice ; yet they cannot 
•reverfe judgments in inferior courts without a writ of error under the 
great feaL 

But by the way, though the court of the lords houfe in parliament 
be higher than other courts, yet we muft not take it to be the fupremc 
court ; for fuch only is die fupreme court of parliament, confifting 
of the king as the head and the two houfes of parliament, confli- 
tuting all together a fovereign court *. 

* The precedents, which make the third reafon for the houfe of lords, are the 
itibjcd of .the next CJwptcr. — - F. H. 
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CHAP. XXXIII. 

CONCERNING THE PRECEDENTS OF THE EXERCISE OF JURISDIC- 
TION IN THE LORDS HOUSE, IN REVERSALS OF DECREES IN 
CHANCERY IN CAUSES OF EQjriTY.. 

T F the lords could give us good evidence of record, of their an-: 
-^ dent and common praftice of reverfal of decrees in chancery 
by an inherent original jurifdiftion refiding in that houfe without 
eommiffion or delegation from the king, it would be of great 
moment for the aflerting of their jurifdiftion in this particular. 

But upon a flxidt fearch and inquiry, we (hall find a great defeft. 
m the proof of the fad.. 

It is true, there hath been fince i. Car. i. fome inflances, and" 
fince 1 6.. Car. i. many more in the long parliament, of fuch rever- 
fals of decrees. And this pradtice had. its rife upon thefe three.* 
occaiions... 

I.. The lord Venilam being chancellor madie many decrees^upon 
moft grofs bribery and corruption, for which he was deeply cenfured 
in the parliament'of i8. Jac.And this gave fuch a difcreditand brand 
to the decrees, thus obtained, that they were eafily fet afide, and. 
made way in the parliament, of 3, Car. for the like attempts againft 
decrees, made by other chancellors., 

2. Mr. Selden, being a man of great learning, was employed 
by the lords in. parliament i8» Jac. to coUeftthe privileges of the 

* In the original it is two. But what follows apparently requires, . that tltrei ihould. 

be fubitituted.. F..H. 

C C lords:;; 
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lords ; which was done and prefcntcd to the lords, and by them 
ordered to be bound up and preferved as a kind of ftanding evi- 
dence of their jurifdidioQ.aod privileges ; a&rapgears by the Journal 
of that parliament, viz. 30. Novemb. 1621. and 15. Dec. 1621. 
which, book, is ftilL rdbnved among th^ir archives. and» is. pnated. 
And. this^ book, g^ave. the. lords oocaiiQii of lookdng, into xhtSlaata 
Parliamenti tempore E. i . which they ajjjplied fingljj to the houfe of 
lords; and thereupon began in the parliament following, viz, 21. 
W. to#eidarg^ thdr jui»£iidi^n,, not.QB]y'td--caiir&»ofiap9€»^ but 
aimoft to all kind* of juriiHiAAQn in the firft in&mcQ: fotliafi: there 
was. little wanting,, bvu^ thai: they luui? gotten it d9. be ai feurled courit 

I hf petidoa^ tcr tliemfelves in^alL cauies^ae weU'cLwl as cnnunad. Bu( 

'xhis held not long. 

3^ Again, when the long parliament came. after Intermiffion, of 
parliaments, and the grievances of the fubjefts by the reafon thereof 
were very many and importunate, fuch a throng ofcomplainants prefled 
into parlian^ent, efpecially into the lords houfe,, as tranfported pro- 
ceedings in that houfe beyond the known ancient and regular bounds 
thereof. Complaints of decrees fentences and judgments came in 
apace, and were promifcuoufly heard'. And indeed it would be too 
hard a talk for any perfon to juftify all proceedings of that time to 
be confonant to the ancient and regular proceedings of parlia- 
meflU 

These then were the reafoM that let the lords info this exercife 
of jurifdidtion of appeals, as fuppofed to be radically inherent in the 
houfe. And 1 could never yet fee any precedent of greater antiquity 
than 3. Car. i. nay fcarce before 16. Car. 1. of any fuch proceeding 
in the lords houfe. 

But I fhall nmv (hew, what Was the firft attempt of fetring up 

tki$ jorildi&ion in the lords houfe, and what fuccefs it had« 

» . ■ • 

Be- 
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BsFOSE the ipariiaoaent ^ i8. \j^Mc. wherein the lord cfemccUor 
Bacon ^as cellared ibr conxK^tion, the couufe for rererfal of decrees 
was,— either by vpcrition-to the king, aod ^lereupon a connntffi^n 
ifibed to examine die decree and prooeedings, whereof there wpe 
Same pceoedeots ;— or elfe to fct. it afide by aft of pacliameiit ; amd 
foch was the pcoceeding of z6. Mali 21. Jmc. Sot rcvccfing.a;decrce 
for the felt-makers And (bmeiOtheff-s about that tiixie. 

But, eren » diefe latt^er parliaments in king James's time, the 
revveiial of decrees by the inherent, powier of the lords iimife was either 
iiot known> or io aewthat it w^as fcarce /advencufed upon by the 
lords. 

Ik the parlianient of 18. Jmc. viz. Jonrnal of 3, Dec. 1621. fir 
John Bourchier.pedtioned the lords againft; a decree by the then lord 
keeper, in nature of an appeal, becaufe his. witnefles were not read ; 
and prayed. the lords, that they would cehear the caufe jupon the 
proofs^ -The lords referred the bnfuiefs to a ciuaamittee to examine 
and report what had been done in like cafes4<— loth December thelords 
referees report, that they could find but one of that nature againft 
Michael de Pole lord chancellor, and that upon bribery and corrup- 
tion*. The lords thereupon exaoodned pardes, whether the proofs 
were nsfufed to be read in firJ-ohn^Bourchier^s cafe ; and finding up* 
DA examination, that all material proofs that were defired by fir John ^ 
were read, they eaiufed fir John Bourcbier for the fcandal put upon ^ 
the^ keeper to aflt his pardon; but would never proceed to rehear, 
die caufe upon the merits thereof, as defired by the petition. 

In the parliament of 21. Jac. the cafe of Mathews, as it is re- 
ported by the Journal of the lords houfe, is very fignal, and exprefly . 
againit this radical inherent jurifdidtioa in .(he lords hioufe. 



196 JURISDICTION OF* LORDS HOUSE OR PARLIAMENT. 

8. May 1624. William Mathew preferred a petition to the lords 
in parliament againft a decree made in chancery for his brother. 
George Mathew in difcharge of a debt of 5260I. — After feveral 
hearings by the lords committees for petitions, the lords committees 
28. May 1624. report their opinion to the houfe ; which was in efFed 
to reverie the decree, and to charge the lands of George Mathew 
with the debt, and that the execution hereof be referred to the 
chancery: The fame 28. Mail in the afternoon George Mathew 
prefers his petition to the lords, fetting forth, that the decree had 
been long fince fubmitted to ; that to hear a caufe after a fiibmiffion, 
no corruption appearing, would be a dangerous precedent ; and that 
it had not been the courfe of this houfe to reverie decrees by peti- 
tion, but by bill legally exhibited, efpecially no corruption appear- 
ing ** He prays, that he may have the liberty of a fubpaenay and 
that he may not be concluded, nor a decree fubmitted unto over- 
thrown, nor his inheritance taken from him by this honourable houfe 
only upon a petition. Thereupon four lords were appointed to fet 
down an order in this caufe, viz. the earl of Montgomery, the bilhop 
of Lincoln, lord Say, and lord Denny. — 29. Mali 1624. thefe 
lords report their order, viz. that the caufe depending between 
William and George Mathew be reviewed in chancery by the lord 
keeper, aflifted by fuch of the lords in parliament as (hall be nomi- 
nated by the houfe and by any two of the judges whom the lord 
keeper fliall name ; for which end the lord keeper is to be an humble 
fuitor to his majefty from the houfe, for a commiffion unto himfelf 
and the lords that fhall be named by the houfe, for the faid review and 
final determination of the caufe, as to them (hall appear jufl: and 
reafonable ; and that the lords defire may be done with all conve- 
nient fpeed. The which order being read, the houfe approved 
tlicjreof. And thefe lords were named by the houfe to be joined in 

• The petition alfo Hated, that the decree was made in the life of the petitioner 
George Mathcw's father, and that George Mathew him/elf *was tte<ver forty to the /uit, 
and that tifire 'was not anjfuit defending. w>F. H. 

com- 
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commiffion with the lord keeper, viz. the lord chamberlain, the 
earl of Montgomery, the earl of Bridgewater, the lords bifhops of 
Durham and Rochefter, the lords Denny and Haughton : and the 
houfe ordered the caufe to be heard and determined the beginning of 
next term.— And note this parliament continued by feveral adjourn- 
ments from 29. Mail to z. NovembriSy and thence till 16. Fe^. 
bruarii. 

Now here was the true and regular way of reviewing a decree ;- 
gamely, by commiffion. And this done, not upon a ludden, but 
after feveral hearings and a report ft*om the lords committees of pe- 
titions for vacating the decree. Yet "after all this the lords them- 
felves put it into a commiffionary way ; which is an inftance of 
greater weight againft the inherent jurifdidion of the lords, than a 
cart-load of precedents fince that time in affirming of their jurifdidion. 
And fo much the rather, becaufe this method of reverfmg of decrees 
in chancery holds an analogy with the reverfal of judgments in 
parliament, wherein the king's commiffion, either by writ of error, 
or by indorfement or anfwer of a petition of error, or both, always 
precedes the lords proceeding to reverfe judgments for error ; and 
holds analogy with the ftatute of 14. E. 3. touching delays in judg- 
ment, wherein there is direfted, that a commiffion iffue under the 
great feal to the lords and judges appointed for that purpofe ; and 
agrees with the conftant law of this kingdom, that lodges the original 
of jurifdiftion primitively in the crown, whence it is derived by 
cliarter conmiiffion or writ to the courts of j Jftice. 

Indeed afterwards, in the parliament of i, Cau the lords, finding 
that no commiffion iffiied, blamed the lord keeper Williams for not 
eifeftual profecuting that order. The lord keeper excufed it ; be- 
caufe the king abfolutely refufed to iflue any commiffion but by his 
QWntnand3te. Yet to give a countenance to their jurifdiftion, ^3. 
Martii he is brought to a public acknowledgment in the lords houfe, 
that ihofe orders were juft, and to aik pardon from the houfe. 

Where 
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Where yet by the way obfenre, that eviery affimiatioa impofed by- 
the lords is an affirmation, that the rovcr&l of decrees ought toJbe*t>jr 
comnuffion underlie great feal ; for thafwas the order of zi. Juc, 

So that upon die wliole matter, if the queftion fee de^veroor dejur^^ 
there is no fuch radical inherent jurifdidk>n in the houTe of lords^ 
without a fpecial authority derived to them, either by the kiiig^^ 
commiffion, or by indorfement of a petition of review or reverfal, 
to examine errors in^ecrees in the chancery. 

And thus far touching the qucftion veri or Juris<Jii the lords jurif- 
didion in this cafe. 
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CHAP, xxxrv. 

TOUCHING THE (QUESTION DE BONO; AND WHAT EXPED^E^TS 
MAY BE THOUGHT OF, FOR ACCOMMODATION OF THIS DIF- ' 
PERENCE^ \yiTH' A DUE SAVIrNG OF THE KINg's RIGHT, THE 
INTEREST OF THE PEOPLE^ AND THE HONOUR OF THE 
PARLItAMOSNT. 

IT hath hcca faid> that tlie method of reyerfal of decrees in chan- 
cery by the houfe- of lords, upoa tlpa account of their own inherent 
radical jurifdi^on and as juftices of the lafi refort, is moil fafe and 
conveiuent for tlLe people^ For what if the king will grant no fuck 
commiffion to examine an erroneous decree, (hall the fubjeft be 
without remedy ? — Again, we know, the king by his commiffion 
ri»y name whom be pleafe, diac mary be perfons unindifferent. Nay, 
if' it (hould be placed in the judges ; yet the judges are all made by 
the king's commiffion, and may be fuch as may be at the king's 
pleafure removed, and are under greater danger of being overbiaflfed. 
Whereas the lords are judices natty fixed, perpetual : and though 
theif hottours be derived firom the crowa ; yet being once (b derived 
ore keceditary ia their bk>od, aod ib they afe the lefs capable to be 
ovorbome or overpowered by other influences! 

To this I fey, thsU:,— i. Thi^ kind of reafoning feems a3 firongly 
t^ conclude, that all jurifdidion (hould be exercifed by the lords> 
Whcreaft we know, that by thd fettled laws of this kingdom all 
the judges of Weftminfter-hall, juftices of gaol delivery (^er & ter^ 
miner and peace, commiffioners of fewers, &c. are all conftituted by 
the king ; and fo have always been ; and yet the adminiflration of 
juftice in all ages p^iformed by pex^ons thus coint^ifl^onated. And 
to fay the truth, k is of greateftcoAcernment to the crowfi, that fuch 

com- 
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commiflioners and juftices fliould be appointed as are both learned 
and juft ; for otherwife the damage will be of greateft moment to the 
crown. And befidcs, as his own intereft and the interefts of his fub* 
je<fls oblige him to be highly careful in fubftituting fuch judges and 
commiflioners as may beft perform that employment ; fo he is under 
the folemn obligation of his coronation oath to be highly careful in 
this bufmefs, that juftice be duly adminiftered. Otherwife the beft 
ftrength of government will be loft or (haken. — ^But 2. Who confti- 
tutes new lords, who conftitutes the lords fpiritual ? Yet thefe have 
their voice in the reverfal or affirmation of judgments. And yet the 
fame objeftion may be made againft their fufFrage in this cafe.— 
Again, 3. The fame kind o( reafoning would give the lords an inhe- 
rent radical jurifdidion, without writ bill figned or commiffion, to 
reverfe judgments at law ; which yet are not examinable by them 
without the king's writ, or at leaft a petition to the king indorfed or 
anfwered to bring the record into parliament. 

But on the other fide, if we look t^on inconveniences, we (hall 
find it highly inconvenient, that there fliould be fuch a radical 
jurifdiftion in the houfe of lords, efpecially in relation to decrees in 

equity.. 

1 . It is true, the lordy are of a noble extradtion and education r 
they may be experienced in politics, in military affairs. Yet no one- 
will fay, that eo nomine that they are lords they are all. competent: 
judges of cafes of law or equity. How many young lords are there,, 
that are not thirty years old? How many are unacquainted 
utterly with the proceedings or rules of law or equity ? Yet one of • 
thefe may have die odd cafting voice, which fliall overturn judg-. 
ments or decrees made with greateft deliberation of moft learned^ 
chancellors or judges. 

2. Again, as to matters of equity, they are governed ina great 
meafure by circumftances, and are not under fuch exadt rules, as 

the 
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the common law courts or caufes are. And therefore, without a very 
great advertence and attention,- the true equity of a caufe is not fo 
eafily difcemed : and therefore it is, that there daily happens great 
diverfity of opinions among learned men, when they come to particu- 
lar cafes of equity. What kind of uncertainty (haD we then find^ 
when an hundred or more unexperienced men fhall be judges of 
caufes of equity ? The antient rule is a certain truth. Better a mif- 
chief in a particular cafe, than a common inconvenience. It were 
far better, there were no relief at all in caufes of equity, than to. 
have every caufe under the various fentiments of a hundred judges. ^ 

3. Again, we daily obferve, that in particular cafes, when they 
come before a multitude of judges, efpecially that are great men and 
therefore not eafily controulable, perfons concerned in fuits meet 
with fome, that are their kindred friends favourers landlords 
tenants or relations. And it is grown a fafliion in the lords houfe,. 
for lords to patronize petitions : a courfe, that, if it were ufed 
by the judges of Weftminfter-hall, would be looked upon, even by 
the parliament itfelf, as undccent, and carrying a probable imputation; 
or temptation at leaftto partiality. Such addreffes as thefe are unde* 
cent and unfafe, and indeed intolerable to be found among judges^ 
who muft not know perfons in judgment, nor be. fweetened by fuch 
kind of apphcations. Yet I leave it to any obferving perfon to- 
confider, whether he think it poffible, or atleaft probable, that thefe. 
applications can be. avoided to fo many and fo great perfons and of. 
fuch extenfive relationfliip.. 

These and many more inconveniences attend this judicature at. 
large in the lords houfe. 



And now therefore to bring this bufinefs and this book to a con- 
clufion, I (hall adventure to propound fomething^ that may prevent 
and remedy thefe and the like inconveniences^ and that may pre-* 

D d ferve 
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Icrve the jnft rights of the crown, the fafetjr and fecuripf of thte^ 
.fubjeft; and the honour and dignity of pirliatncnt. Whkh is'this. 

I. TaA-f the ai^dnttttrtit of tfyers* of petitroffg', wiirch isLaJwaysr 
xlbne liy tie* king the fiift day of ^ ffeffion, may noe b© ^ piece only* 
df Tisi^e arrd formality, as it' i^now ufcd^ ; btit that a'-ftfteft* immbW 
of thtf ifldft' judicidtis lord^ fpftriroal attid temporal,' artrf;that not irf 
rorf cxteflSver ^ nurnli^*, ttfgether' v/Wi the' judgw; toappoiifted, 
and thefeto fe^ctfnmiilfltftitfite* urtde^ the gti^af fell tsffthm* pttj^ofe, 
to \vhcti[l^^5 dcfc^ffdh recjtihtt^ petitioffif for rcvwfals of decrees' msy 
be referred. And the like commiflion for examining of judgments 
ih writs of effcJlr. Ohly tHe judges of tharc^mrr, oorof whithihe 
record is removed, t'obe oimitredin' that cottmtiflfttr; ttn& Miy ta 
befpreferit if occafion require to hear the reafoift of their jud^rnijnttr; 
as in error out of the eiclleqoer chamber before'-thfe treaftiferand 
chancellor. 

2 ThAT^ acdordiiig td thr-afltieftrcoTirfe,' all'peti!ioittfoP reif^fds 
dp decree? ift^ cha:ticery preferred' iri* pariiatticftti be- diH*dirt» to> tlfe 
kiiig or the king and hi«» council, and- drtiwftedacJ* thr rwew?^s of 
^erition^; andthc king and- his^ council td^ be^ attend^ bj^th^ r^J 
ceivers-of petitions*, andendorfemertts^to-be therettpwi rt«d^ aec^rxf- 
ilig a^tht cafe fhair require: Soif*cette petition 'hf^e'-atfy^s' de pefi^ 
tiom &(f. (T oyer et termmr f&hnc drbiV er rai/oft; et^ enr^ att afium 
6'&t: (fevXj qnorim fefr. jStnd becatife ir may not^ be detenrrirted 
in that feflion, then a fpecial commiflion tOi^thettyers; whereof fome 
of the quorum to examine and detemxine the errors in the decree j 
and fo in writs of error. 

This courfe^. 

I. PKBs^Bttvfiy the king's^righr^s-the^fotintlaitroF j^^ : and 

aft' th* dfecree^areparfRya^ by tlte<kmg^s' aiwHbmyi fo^by the ftnfe 
muhcwity^.tbey' araawictedv if ihew^be cawfe;* aiid-not bya-kindof 

primitive 
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^primitive -rpp-eiiiH-enddot inherent jiuifdi^ion -in the lords hovife ; 
.V^hich faijie ^may j>o0[ibiy .think favours. too much of an ariftoci^cy, 
S^yiog^i^Bpe^ii&'Pfnihevking to (heJorfls by aQ inherent dght of a 
dernier refort, which fe$;n» ijipt .agreeable to die conftitution of the 
Englifh government. 

g.. 3P5.IS m^od lis pipftfuitafele torthe sineAod that the 4)arlwm^ 
iiathohalked :Outin.car(^.of ^ ^ke nfiturc^ 4s any rm^n ;that i^tt^n- 
tiiicly treads the *ftatute of *i4^. Bli^* ^. 5. for r^QiinAtiQii pf delays 
.in judgmonts.tnay oafily obfecve. 

3. This mediod fuits with the antient form of revarial of judg- 
ements in •'the lords houfe ; mhich, as hath been atJarge fhewn^ was 
^ncienfly «by a feleS: number of lords thereunto appointed by the 
Jung, and no bill or writ of terror in parUoment without a previQus 
pedtion to the king ,and a bill figned for its allowance. 

4. This prevents the many mifchiefe and inconveniences, that*- 
happen upon promifcuous determining of fuch caufes, by the fuper- 
numemry vote poffibly of one peribn, and he poffibly notfo compe**- 
tent a judge in fuch cafes. 

5. This preferves a handfome dec(mim and dignity in the lords 
houfe, wherein fome of their members are always in commiffion upon, 
this occafioiu 

6. This is the means to have ftability and firmnefs in proceedings. 
Men's decrees (hall not be broken, nor reverfed, without juft caufe 
and due examinadon by perfons experienced and learned in matters 

.:Of this nature ; for the judges here are not only to be afliftants to 
advife, but commiffioners to aifentor difafTent^ as they are by xh^ 
ftatute of 14. £. 3. cap. 5. 

Dd a 7, This 
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7, This is a proceeding regular, confonant to law and the true 
intercft of jufticc; and fuch as even the lords themfelves, in the 
parliament of z. Jacobi, owned as the fafe and regular method of 
. proceeding for reverfal of decrees in equity. 

8.. This is a great means, as on the one hand, to keep the chan- 
cellor orTceeper and judges lender a juft care that their decrees and 
judgments be well grounded ; for there is a due and regular method 
of appeal : fo on the other hj^nd is a good fecurity provided for fuch 
as have now run it may be a long and expenlive fuit for the obtaining 
of a decree or judgment (and poffibly all the fubftance of himfelf 
and his family or fome purchafer for valuable confideration are laid 
^pon it) that it (hall not be lightly or loofely thrown off by perfons 
unacquainted with proceedings of this nature, and yea and poffibly 
by the vote of fuch as never heard the caufe (if proxies be allowed, 
'which I know not whether they are or not) or poffibly by the vote 
of one that never obferved or heard one half of the caufe, or if he 
Jieard it y.et oacver heard a xraufe befox^c 

This method of proceeding, as well in writs of error upon judg- 
ments as in appeals from decrees, would render the proceedings pf 
the lords much more regular and orderly, much more agreeable to 
the laws of the kingdom and the k-ing's juft right, much more fafe 
for the people and coafonant to the true And antient ftile and order 
of parliament, with lefs expence. And bufineffes of this nature 
would receive their determination before the commiffioners, though 
the parliament fhould -be prorogued adjourned or diffolved, ivithout 
forcing the complainant to begin all anew. 



For a conclufion of this difcourfe, I muft needs take notice of 
fome extravagant affertions, that have been ufed by fome in their 
Verting the lords jurifdidioja. 

Thev 
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They tell us, it is the fupreme court ; a court, from which no 
'appeal lies ; that it hath a primitive inherent jurifdiftion ; that it is 
the place or jurifdiftion unto which is the laft appeal, the dernier 
refort : — which expreffions, as they are very untrue, fo they are very 
•unwarily ufcd by them ; and I dare fay, they either do not under- 
ftand, or do not confider the confequence of them. 

The regiment of England is monarchical, and the king is the 
fupreme head thereof. This is the chief article of the oath of 
fupremacy. 

But it is true, tliat in fome points of fupreme government this 
monarchical regiment is qualified. The king cannot make laws, 
nor impofe taxes, without the advice or aiTent of both his houfes of 
parliament. But ^hen laws are fo made, yet they are the king's 
laws, though not to be altered or abrogated without the like confent 
by which they are made. 

And the fupreme court of this kingdom is neither the houfe of 
lords alone, nor the houfe of commons alone ; no, nor both houfes 
without the king, — ^The high court of parliament, confifting of the 
king and both houfes, is the fupreme and only -fupreme court of this 
kingdom, from which tliere is no appeal. Wherever the dernier 
refort is, there muft needs be the fovcreignty ; and fo this word is 
xonftantly ufed and joined with ic 

When In 36. £. 3. king £. 3. gave the principality of Aquitain 
to the Black Prince, they forgot to infert or well exprefs the fove- 

-ceignty that the king intended to referve to himfelf, the fns fummi 
imperii. Thereupon there was a declaration made (which you may 
read Seld. titles of Honor, page 461 *) by the king, que le direSl 

Jeignioty, toute la fouveraintyy et le refort, foient et demurrent u toujour s 

* In the edition of 163 1> it is in page ^'j^^-t. H« 

a nous 
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0itmtfilft^iV^ifimj^^* And ia pijffft^nce thereof the kiog made 

^hsaid^all caufcs.upDu ^pp«l jfrQm therp^iijce^ j^iftUaiop. 

:.The ^at ufurpation of die pope upon the J^ipgJs ^mhority ^^^ 
that he referved and pradkifid.the dernier crafiprtftpd App^^l.to hinafi^lf : 
which by the ftatutes of 24. H. 8. c. 12. &? 28. i/. 8, c. 10. was 
rcfumqd to the crcavn, ^ud d>e'teft divolution qf iippc^ to.the Jcing, 
and declared by that former * :ftatxji^ 4>^ the J^i|ig wit^ip tl^ 44^\g- 
dom is the feat of jurifdidion as well ecdefiaftical as civil, ^d.th^ 
the dernier refort was to be to him and not to any foreign power. 

And now let any man confiderthe naihne{3 of the befQceoQi^i^tiane^ 
afFertion, that the dernier refort in all cafes is radically in the houfe 
of lords ; which certainly is one of the grejitcsft .points of fovereigntjr 
that can be and is coincident wilih it. 

Again, if this fliould be, that the fupreme jurifdidion without 
appeal, the dernier refort, ^ere to the houfe of lord^, thesis the 
legiilative power virtually and confequentially there alfo ; Qr at lei# 
that power lodged in the king and both houfes "sm^^ wfignj^ant. 
For what if the }ords will give judgment ^aioft an a4t of parlia- 
ment, or declare it null and void ? If they have the dernier refort, 
this declaration or judgment muft be obfcrved and obeyed ^d fwlK 
mitted unto irremediably ; for no appeal lies from their judgment, 
if they be the fupreme court. And if it be faid, this (hall not be 
prefumed they will do : I fay, if this poiition were true, they may if 
they will ; and the laws of this kingdom have better provided for the 
prefervation both of the king's rights and the people^s, than to put 
them and all the laws of the kingdom into the power of the lords, 
though otherwife their juftice fliould be unqueftionable. 

* The v/ord/ermer not in the original ; but added to make the pafiage more corred.— F. H. 

The 
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TilE truth is, it is utterly inconfiftent with tiie vef y frame of a 
government, that the fuprcmc power of makings of laws iliould be 
ift the king with the^ advice of both his houfesr of plurKftment, md 
judgment fhouW be in* one of the hbufes without the king afid the 
other. A fupretiic power of making laws ihould be thus in the 
king, and monarchical ; and the fupreme dctifive power or jurif- 
diftion and dcrniier rrfcrt flioilld be radically in the* lords; and 
fo ariftocraticak Therefore it is-ntot only. defaSfo true in our gbverni- 
itient, burit is^ nioftneoelfiliy, that the fupreni'e decifive power or 
jurifdidioh artd' this ddrttic^ refort muft bc^ wheJre the legiflatiVc p<5wef 
isv AtiiV- it i^- impoffiWe ic fbodkl* be othcrwife, unlcfs we- wholly 
diflblve the legiflative power of the whole body of the parliament; 
king lords and commons, and put it into the houfe of lords ; 
vAit>y bf their* fu^j«etoe decifive power without appeal, and as die 
dcmicr refers originally radicated in them, may at their pleafure 
render the legiflative power idle vain and infigpificant. 

A^U by this, which has^ been&id^ any man with half an eye nuf 
le^' tli^ great* inconvefiienc^ of lodgmg^aAy jjbidieatDry at all in the 
hoffft oP Idfds' firtgly, cwpcept^ touchihg-. their privileged; alictiipofi 
what great reafon this jurifdidbion came to be difufed by their n6ble 
anceftors, whofe fenfe of the common good of the king and kmg- 
dom, yea and of their own pofterity, did at laft relinquifli the 
exercife of jurifdiftion fingly for fome hundreds of years,— And it 
is this. 

The high court of parliament confifting of the king and both 
the houfes of parliament are certainly the only fupreme court of this 
kingdom, to whom the divolution of the laft appeal or dernier 
refort. doth belong. And the lords are a conftituent part of this 
fupreme court ; without which as no law can be made, fo no final 
unappealable judgment can be given* Though it cannot finally 
and without appeal be given by them, fo it cannot be given without 
them. If therefore the lords fliould have a power of jurifdiftion, an 

appeal 
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an appeal muft neceflarily be to the whole parliament, king lords and / 

commons. And yet the lords, without whom fuch judgments can- i 

not be repealed, fhould, if they (hould have or exercife fuch a judi- ' 

cial jurifdidion, be prejudicated necefTarily by their own judgment, 

and an anticipation of that determination, which (as parts of the ^. 

true fupreme power) they muft now reverie. And fo the true intereft 

of the fubje£t to have his laft appeal, his dernier refort, to the true 

fupreme court, die high court of parliament confifting of king lords 

and commons, is loft, or muft neceflarily be fruidefs ; becaufe the 

lords, who as part of the parliament muft have voice in that appeal, 

are already prejudicated by their own judgment and anticipated. ■ 

by it'. 

And all this inconvenience would be remedied, j^ according to - 
the antient courfe in writs of error, and according to the method 
propounded as well in writs of error as appeals from decrees, 3 
certain feledt number of the lords with the judges were commilEonatcd 
by the king to examine hear and* determine errors in judgments and 
decrees. ' For that would not engage the whole houfe ; but they^ 
would be free to give their judgment upon. appeals to the whole 
parliament. 
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